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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seg.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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ORDER 
SWINFORD, Judge. 


The court’s jurisdiction of this case is limited to a review of 
the administrative record before the Secretary to determine if 
the Secretary’s ruling was in accordance with the applicable law. 
7 U.S.C. Section 608 c(15) (B). 


It is the opinion of the court that the Secretary’s decision is in 
accordance with the applicable law and the motion for summary 
judgment for the defendant should be sustained. Wawa Dairy 
Farms v. Wickard, 149 F.2d 860; Lawson Milk Company v. Free- 
man, 6 Cir., 358 F.2d 647. 


It is ordered that the complaint be and it is hereby dismissed 
at the cost of the plaintiff. 
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Trading limits—Denial of trading privileges 


The activities of respondents, acting pursuant to an expressed or implied 
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and position limits in the potato futures are violations of the act for 
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for a period of 90 days is ordered. 


Earl L. Saunders for Commodity Exchange Authority. 
Ivar J. Blacker, Miami Beach, Fla., for respondents. 
John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Commodity Exchange 
Act (7 U.S.C. 1 et seq.), the complaint charged that respondents, 
acting pursuant to agreement or understanding among them, made 
trades and held positions on the May 1966 potato future on the 
New York Merchantile Exchange in quantities in excess of permis- 
sible limits in wilful violation of section 4a of the Commodity Ex- 
change Act (7 U.S.C. 6a) and the order of the Commodity Ex- 
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change Commission establishing limits on positions and daily 
trading in potatoes for future delivery (17 CFR 150.10). 


Respondents filed an answer and a hearing was held in Miami, 
Florida, on November 15, 1966, before Hearing Examiner John J. 
Curry. The hearing examiner issued a recommended decision to 
the effect that respondents had violated the act and the order of 
the Commission as charged in the complaint and a recommended 
order that respondents be denied trading privileges on the contract 
markets under the act for a period of 90 days. 


Respondents did not file exceptions to the recommended de- 
cision and order of the hearing examiner. In view of this and 
after consideration of the entire record, the recommended de- 
cision and order of the hearing examiner are adopted as the final 
decision and order herein. The order shall become effective on 
September 11, 1967. 


Copies hereof shall be served upon the parties and the contract 
markets under the act. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued under section 6(b) of the Act (7 U.S.C. 
9) on August 3, 1966, by the Assistant Secretary of Agriculture. 


The complaint alleges that during the period September 29, 
1965, through May 10, 1966, the respondents, acting pursuant to 
an expressed or implied agreement or understanding among them- 
selves, made trades and held positions in the May 1966 potato 
future on the New York Mercantile Exchange in quantities in 
excess of permissible limits, in wilful violation of section 4a of 
the Commodity Exchange Act and the order of the Commodity 
Exchange Commission establishing limits on positions and daily 
trading in potatoes for future delivery (7 U.S.C. 6a; 17 CFR 
150.10). 


The respondents filed separate answers, the recitals in which 
are identical. Each respondent in his answer denies generally the 
principal allegations of the complaint and states that “the re- 
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spondents named in the complaint never had a joint account and, 
in fact, each one traded for his own account, and each position 
was for his individual account.” 


An oral hearing was held in Miami, Florida, on November 15, 
1966. John J. Curry, Office of Hearing Examiners, United States 
Department of Agriculture, was assigned as Referee and presided 
at the hearing. Respondent Ivar J. Blacker, an attorney at law, 
appeared as counsel on behalf of the respondents, and respondents 
Samuel E. Cohen, Alan J. Cohen and Ivar J. Blacker testified in 
their own behalf. Respondent Joel Cohen was not present at the 
hearing. 


Earl L. Saunders, Office of the General Counsel, United States 
Department of Agriculture, appeared as counsel for the complain- 
ant. Three witnesses testified for the complainant and 51 exhibits 
were received in evidence on behalf of the complainant. Both 
parties filed briefs after the close of the hearing. 


PROPOSED FINDINGS OF FACT 


1. The respondents are individuals residing in Miami Beach, 
Florida, with the following addresses: Samuel E. Cohen, 2995 
Flamingo Drive; Alan J. Cohen, Saxony Hotel, 3200 Collins Ave- 
nue; Joel Cohen, 2995 Flamingo Drive; and Ivar J. Blacker, Casa- 
blanca Hotel, 6345 Collins Avenue. Respondent Samuel E. Cohen 
is the father of respondents Alan J. Cohen and Joel Cohen. The 
respondents, at all times material herein, were business associates 
or partners engaged in various enterprises, including the hotel 
business, and met daily to discuss the various enterprises in which 
they were engaged (Tr. 47, 49-51, 53, 98-99, 106-107). 


2. The trades and positions involved herein were trades and 
positions in the May 1966 potato future on the New York Mer- 
cantile Exchange, a duly designated contract market under the 
Commodity Exchange Act. Trading in the May 1966 potato future 
was conducted in units of one contract or carlot consisting, at all 
times material herein, of 50,000 pounds of Maine-grown Irish 
potatoes. Trading in such future ended on May 10, 1966 (Tr. 
31, 48). 


3. The following table shows the individual short positions and 
the combined short positions of the respondents in the May 1966 


potato future as of the close of trading on each day on which there 









































804 COMMODITY EXCHANGE ACT 


Cite as 26 A.D. 801 


was a change in the position of any respondent (Tr. 35, 67; Com- 
plainant’s Exhibits 42-45 and 46-50). 


Date Samuel E. Alan J. Joel Ivar J. Combined 
1965 Cohen Cohen Cohen Blacker Positions 
Sept. 29 50 25 75 ‘ 
30 85 25 110 
Oct. 1 100 25 125 
5 119 25 144 
11 150 25 175 
20 110 25 135 
21 one a“ a 
25 50 — 50 
27 100 — 100 
Dec. 9 150 50 200 
15 150 100 250 
22 150 100 100 850 


400 


500 
21 144 150 150 50 494 


25 144 150 100 _— 394 
Mar. 4 144 150 144 150 588 
25 144 150 144 50 488 

28 144 150 144 100 538 
Apr. 4 12 150 144 100 406 
6 12 150 4d 100 306 

7 12 150 44 100 306 

11 37 150 < 44 100 331 

21 37 50 44 100 231 

22 37 150 44 100 331 
ej 96 150 44 100 390 
May 3 96 150 144 100 490 
9 35 — 144 —_ 179 


The above table shows all positions held by any respondent in 
the May 1966 potato future except a long position of 105 carlots 
held by respondent Samuel E. Cohen on April 4, 5, and 6, 1966. 
All positions shown in the above table were speculative and all 
changes in such positions resulted from trades (Tr. 64, 110). 


4. (a) On March 4, 1966, speculative sales of 44 carlots were 
made for the account of respondent Joel Cohen and 150 carlots for 
the account of respondent Ivar J. Blacker (Complainant’s Exhibits 
48 and 49). 


(b) On April 4, 1966, speculative purchases of 237 carlots 
were made for the account of respondent Samuel E. Cohen (Com- 
plainant’s Exhibit 46). 
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(c) On May 9, 1966, speculative purchases of 61 carlots were 
made for the account of respondent Samuel E. Cohen, 150 carlots 
for the account of respondent Alan J. Cohen and 100 carlots for 
the account of respondent Ivar J. Blacker (Complainant’s Ex- 
hibits 46, 47 and 49). 


(d) On May 10, 1966, speculative purchases of 35 carlots 
were made for the account of respondent Samuel E. Cohen and 


144 carlots for the account of respondent Joel Cohen (Complain- 
ant’s Exhibits 46 and 48). 


5. The positions described in Finding of Fact number 3 hereof 
were held, and the trades described in Finding of Fact number 4 
hereof were made, pursuant to an expressed or implied agree- 
ment or understanding among the respondents. 


6. On March 4, 1966, the Administrator of the Commodity Ex- 
change Authority wrote a letter to each of the Cohen respondents. 
In all pertinent respects, the letters were identical. The letter 
addressed to respondent Alan J. Cohen was as follows (Complain- 
ant’s Exhibit 51) : 


“March 4, 1966 
“REGISTERED MAIL—R.R.R. 


Mr. Allen Cohen 
Saxony Hotel 
Miami Beach, Florida 


Dear Mr. Cohen: 


We have considered the trading and positions in potato fu- 
tures on the New York Mercantile Exchange in your account 
and in the accounts of Mr. Samuel J. Cohen and Mr. Joel 
Cohen. 


Our analysis reveals a pattern from which it appears that 
the three accounts are trading in a manner which makes such 
accounts subject to the provisions of section 150.10(f) of the 
orders of the Commodity Exchange Commission, pertaining 
to speculative limits in potatoes as contained in Insert No. 1 
in the attached pamphlet. 


This section states that the speculative limits apply to posi- 
tions of, and trading by, two or more persons acting pursuant 
to an expressed or implied agreement or understanding, the 
same as if the positions were held by, or the trading were 
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done by, a single individual. A similar provision is applicable 


to all other commodities for which limits have been establish- 
ed. 





It seems apparent that the combined positions of all these 
accounts are in excess of the speculative limits on potato fu- 
tures, and should be reduced to within the permissible limits. 
The speculative limits on daily trading and positions in potato 
futures are 150 carlots in the March, April, and May futures, 
respectively, 300 carlots in any other future and 350 carlots 
in all futures combined. A guide to speculative limits on all 
commodities on which limits apply is also enclosed. 


Similar letters are being sent to Mr. Samuel J. Cohen and Mr. 
Joel Cohen. 


Sincerely yours, 
Alex C. Caldwell 


Administrator 
Enclosures — 2” 





7. The letters described in Finding of Fact number 6 hereof, 
together with the enclosures mentioned in the letters, were sent 


by registered mail on March 4, 1966. Respondent Alan J. Cohen 


received the letter addressed to him and informed respondents 
Samuel E. Cohen and Joel Cohen of its contents (Tr. 47, 54, 60). 
The letters to respondents Samuel-E. Cohen and Joel Cohen were 
returned unopened (Tr. 60). At the time the above letters were 


sent to the Cohen respondents, the Commodity Exchange Authority 


was not aware of respondent Ivar J. Blacker’s position in the 
market,! and, therefore, did not send a letter to him (Tr. 63). 


PROPOSED CONCLUSIONS 


Section 4a of the Commodity Exchange Act (7 U.S.C. 6a) pro- 
vides as follows: 


“ce 


. . it shall be unlawful for any person 


“(A) directly or indirectly to buy or sell, or agree to buy 


or sell, under contracts of sale of such commodity for future 
delivery on or subject to the rules of the contract market or 
markets to which the order applies, any amount of such com- 


modity during any one business day in excess of any trading 








1. Respondent Ivar J. Blacker did not trade in the May 1966 potato future until March 4, 
1966, the date the letters were mailed to the Cohen respondents. 
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limit fixed for one business day by the commission in such 
order for or with respect to such commodity; or 


“(B) directly or indirectly to buy or sell, or agree to buy 
or sell, under contracts of sale of such commodity for future 
delivery on or subject to the rules of any contract market, 
any amount of such commodity that shall result in giving such 
person a net long or net short position at any one time in or 
with respect to any such commodity in excess of any trading 
limit fixed by the commission for net long or net short posi- 


tion in such order for or with respect to such commodity.” 


The order of the Commodity Exchange Commission establish- 
ing limits on position and daily trading in potato futures (17 
CFR 150.10) provides as follows: 


“§ 150.10. Limits on position and daily trading in potatoes 


for future delivery. The following limits on the amount of 
trading under contracts of sale of potatoes for future de- 
livery on or subject to the rules of any contract market, 
which may be done by any person, are hereby proclaimed and 
fixed, to be in full force and effect on and after November 


27, 1964. 


“(a) Position limit. The limit on the maximum net long 
or net short position which any person may hold or con- 
trol in potatoes on or subject to the rules of any one 


contract market is 300 carlots in any one future and 350 


carlots in all futures combined: Provided, That no 


person may hold or control a net long or net short posi- 
tion in excess of ... (3) 150 carlots in the May potato 
future. 


“(b) Daily trading limit. The limit on the maximum 


amount of potatoes which any person may buy, and on 
the maximum amount which any person may sell, on or 
subject to the rules of any one contract market during 
any one business day is 300 carlots in any one future 


and 350 carlots in all futures combined: Provided, That 


no person may buy or sell during any one business day 
more than... (3) 150 carlots in the May potato future. 
“(f) Application of limits. The feregoing limits wpon 
positions and upon daily trading shall be construed to 


apply, respectively, to positions held by, and trading 
done by, two or more persons acting pursuant to an ea- 
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pressed or implied agreement or understanding, the same 
as if the positions were held by, or the trading were done 


by, a single individual.” (Emphasis Supplied). 
II 


The respondents do not dispute the fact that their combined 
trades and positions exceeded the permitted limits on the dates 


in question. The only issue is whether such trades were made, 


and such positions were held, by the respondents acting pursuant 
to an expressed or implied agreement or understanding. The re- 
spondents deny the existence of any such agreement or under- 


standing, and insist that each of them traded independently on 
the basis of his own judgment. The record proves the contrary. 


The following facts are established by evidence which the re- 
spondents have neither contradicted nor challenged: 


(1) None of the respondents entered the May potato futures 


market until September 29, 1965 (Tr. 55, 67, 76-78; Complain- 
ant’s Exhibits 46-50). 


(2) With only one exception, the positions of each respondent 
were at all times on the short side of the market? (Tr. 55-57 ; Com- 


plainant’s Exhibits 46-50). 


(8) With only two exceptions, the positions of each respondent 
were all held through the same futures commission merchant, 
F. J. Reardon, Inc.* (Tr. 55-57; Complainant’s Exhibits 1-41, 
46-50). 


(4) With the exception of respondent Samuel E. Cohen, none 


of the respondents had previously traded through F. J. Reardon, 
Inc., and he had traded in potato futures through that firm for 
approximately four or five years prior to the period in question 


(Tr. 76-78, 81-84, 91-93). 


(5) Respondent Samuel E. Cohen gave to F. J. Reardon, Inc. 


most, if not all, of the orders calling for the trades for each re- 
spondent (Tr. 3-31, 72-76, 79-84, 92-95, 104, 108; Complainant’s 
Exhibits 1-41). 


2. On April 4, 1966, respondent Samuel E. Cohen established a long position of 150 car- 
lots in his account at The Siegel Trading Co. This position was liquidated on April 7, 
1966 (Complainant’s Ex. 46). 

3. In addition to the long position of 105 carlots established in the Samuel E. Cohen 
account at The Siegel Trading Co., respondent Joel Cohen established a short position of 
25 carlots in his account at Bache & Co., Incorporated, on September 29, 1965. This 
position was covered on October 21, 1965 (Complainant’s Exhibit 48). 
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(6) Respondent Samuel E. Cohen paid to F. J. Reardon, Inc. 
not only the margin for his own trades but a substantial portion 
of the margin required for the trades of each of the other re- 
spondents (Tr. 72-76, 84-85). 

(7) F. J. Reardon, Inc. sent all confirmations and accountings, 
which it prepared in connection with the trading of each re- 
spondent, to a single address—that of respondent Samuel E. 


Cohen (Tr. 34-36, 85-86; Complainant’s Exhibits 42-45). 


(8) During the period in question, reports were submitted to 
the Commodity Exchange Authority showing the trades and posi- 


tions of each respondent, and all such reports were prepared and 


submitted by a single individual—respondent Ivar J. Blacker 
(Tr. 49, 104-105) .4 

Neal H. Stults, Assistant Director of the Compliance Division 
of the Commodity Exchange Authority, analyzed the respondents’ 
trading, and concluded that they followed “a very set pattern” 


of making their trades as a group and distributing them among 
their accounts at such times and in such quantities as to avoid 
going over the maximum permissible limit in any one account (Tr. 
3-31, 54-58, 65-67). In describing the factors which influenced 


him in his conclusion, Mr, Stults pointed out: (1) New accounts 


were regularly brought into the market when the account or ac- 


counts already in the market held positions at or near the maxi- 
mum permissible limit, and, in each instance, the first sale which 
was made for each new account was so large that if the sale had 


been made for any account already in the market, the position 


in that account would have exceeded the maximum permissible 


limit; and (2) In most instances, each sale, which was made for 
any account already in the market, was so large that no other ac- 
count holding a position could have accommodated the sale with- 


out exceeding the maximum permissible limit (Tr. 54-58). Mr. 


Stults gave inter alia the following examples which illustrate the 
manner in which new accounts were brought into the market and 
sales in the May 1966 potato future were distributed among the 
respondents’ accounts (Tr. 3-31, 54-58): 

(1) At the opening of trading on December 9, 1965, respondent 
Samuel E. Cohen was the only respondent who held a position, 


4. Under the regulations issued pursuant to the Commodity Exchange Act, a trader is 
obligated to report to the Commodity Exchange Authority whenever he holds a position 
in any one potato future in the amount of 25 carlots or more (17 CFR 15.00, 15.01, 15.02, 
15.03). 
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and he held a short position of 100 carlots. On December 9, re- 
spondent Samuel E. Cohen gave to F. J. Reardon, Inc. an order 
calling for the sale of 100 carlots. The order was executed on 
December 9, and in accordance with respondent Samuel E. Cohen’s 
instructions, the 100 carlots were allocated as follows, 50 carlots 
to his own account, and the remaining 50 carlots to a new account 
which he opened for respondent Joel Cohen. 


(2) At the opening of trading on December 22, 1965, the only 
respondents holding positions were Samuel E. Cohen and Joel 
Cohen, and they held short positions of 150 carlots and 100 car- 
lots, respectively. On December 22, respondent Samuel E. Cohen 
gave to F. J. Reardon, Inc. an order calling for the sale of 100 
carlots. The order was executed on December 22, and in accordance 
with respondent Samuel E. Cohen’s instructions, a new account 
was opened for respondent Alan J. Cohen, and the 100 carlots 
were allocated to that account. 


(3) At the opening of trading on January 17, 1966, respondents 
Samuel E. Cohen and Alan J. Cohen each held a short position of 
150 carlots, and respondent Joel Cohen held a short position of 
100 carlots. Respondent Ivar J. Blacker held no position. On 
January 17, respondent Samuel E. Cohen gave to F. J. Reardon, 
Inc. an order calling for the sale of 60 carlots and another order 
calling for the sale of 40 carlots.-The orders were executed on 
January 17, and in accordance with respondent Samuel E. Cohen’s 
instructions, the 100 carlots were allocated as follows, 50 car- 
lots to the Joel Cohen account, and the remaining 50 carlots to a 
new account which respondent Samuel E. Cohen opened for re- 
spondent Ivar J. Blacker. 


(4) At the opening of trading on March 4, 1966, respondents 
Alan J. Cohen, Samuel E. Cohen and Joel Cohen held short posi- 
tions of 150 carlots, 144 carlots and 100 carlots, respectively. Re- 
spondent Ivar J. Blacker held no position. On March 4, respondent 
Samuel E. Cohen gave to F. J. Reardon, Inc. three orders calling 
for the sale of 100 carlots, 20 carlots and 74 carlots, respectively, 
or a total of 194 carlots. The three orders were executed on March 
4, and in accordance with respondent Samuel E. Cohen’s instruc- 
tions, the 194 carlots were allocated as follows, 44 carlots to the 
Joel Cohen account, and the remaining 150 carlots to the Ivar J. 
Blacker account. 





‘ 





SAMUEL E. COHEN et al. 811 
Cite as 26 A.D. 801 


The respondents do not deny the facts upon which Mr. Stults’ 
analysis is based and they offer no explanation with respect to 
these facts. 


Mr. Stults testified with respect to individual interviews which 
he had with respondents Ivar J. Blacker and Samuel E. Cohen 
on May 26, 1966, during the investigation which preceded the 
issuance of the complaint in this proceeding. 


According to Mr. Stults, respondent Blacker stated that he was 
an attorney and familiar with the rules and regulations promul- 
gated under the Commodity Exchange Act (Tr. 48); that he had 
been associated with the Cohen family for many years and “‘con- 
sidered himself to be nearly one of the family” (Tr. 49) ; and that 
there were “many ventures” in which he and the Cohens partici- 
pated (Tr. 51). Mr. Stults testified that respondent Blacker, “in 
describing the method which would be used in determining how 
the Cohen group was going to trade’’, stated that “each morning 
the Cohen group would meet”; that those attending these meetings 
were Samuel E. Cohen, Alan J. Cohen, Ivar J. Blacker, and, fre- 
quently, Joel Cohen when he was in town; that at these meetings 
“they would discuss the various business ventures, including the 
hotel operations, labor relations and commodity futures trading, 
and during this particular time [September 29, 1965, through May 
10, 1966] it was the 1966 potato future”; that “the group would 
then decide which they would do, whether they would buy or 
whether they would sell in the May 1966 potato future”; and that 
“in the case of Mr. Samuel E. Cohen, if he had an opinion that 
was contrary to the group, that the others would let Mr. Cohen 
go his way and they would not take any position, rather than 
trade against him” (Tr. 49-50). Mr. Stults testified that he point- 
ed out to respondent Blacker “the similarity between his trading 
and the trading of the Cohens”; and that respondent Blacker said 
the similarity resulted from two causes, viz., the respondents used 
the same sources of information, and ‘““We won’t buck Sam” (Tr. 
50). 


According to Mr. Stults, respondent Samuel E. Cohen stated 
in his interview that he, his sons, Alan and Joel, and Ivar J. Black- 
er were associates (Tr. 47) ; that the respondents discussed among 
themselves their trading in commodity futures (Tr. 45); and 
that “as a close-knit family he just wouldn’t and didn’t trade 
against his sons or associates and his associates and his sons 
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didn’t trade against him” (Tr. 46). Continuing, Mr. Stults testi- 
fied that “he asked Mr. Cohen if it was conceivable that his sons 
could be trading on one side of the potato market and himself 
trading on the other side, that is, was it conceivable to him that 
Alan and Joel could be buying May potatoes at the time that he 
would be selling May potatoes or any other option”; that “Mr. 
Samuel E. Cohen got quite agitated and told me that he and his 
sons were a close-knit family and they didn’t trade against each 
other”; that he (Stults) then asked; “Well, what would happen 
if you had one opinion, Mr. Cohen, and your sons had another 
opinion as to what you should be doing in the potato market, 
whether you should be buying or selling’; and that in reply “Mr. 
Cohen said, ‘If I have one opinion and my sons have another, they 
don’t trade or,’ he said after a moment’s hesitation, ‘I don’t 
trade’” (Tr. 44-46). 


Respondents Samuel E. Cohen, Alan J. Cohen and Ivar J. 
Blacker, testified in their own behalf (Tr. 97-113, 116). The testi- 
mony of respondents Samuel E. Cohen and Alan J. Cohen con- 
sists for the most part of general denials that the respondents 
had an agreement to trade in “‘unison”. Respondent Ivar J. Black- 
er’s testimony consists of a single statement: “I would like to 


state for the record that I have heard the testimony of Mr. Sam 
Cohen and Alan Cohen and that my testimony would be sub- 
stantially the same” (Tr. 116). Obviously, such testimony has 
little probative value. 


The following excerpts from respondent Samuel E. Cohen’s 
testimony are typical of the evidence given by him on direct ex- 
amination (Tr. 100-101): 


Q. Did you ever have an agreement or a plan with the de- 
fendants in this case, the respondents in this case, to pur- 
chase or sell in unison? 


A. Oh, I never had agreement with none of them. 


Q. You’ve heard the testimony by the government’s wit- 
nesses. 


A. I did, and it’s not what they’re saying. 
Q. There never has been any such agreement? 


A. Never, never, never. 
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Q. Did you help finance some of these transactions? 


A. I never helped finance. The only time was if a margin 
call had come up and they didn’t have the money, which hap- 
pened many a time this past year especially, either my son 
or even you would ask me if I wouldn’t loan you the money, 
which I’ve done many times. 


Similarly, respondent Alan J. Cohen testified (Tr. 108): 


Q. (By Mr. Blacker) Have we, or has the group that was 
mentioned here, ever planned or agreed between them to 
purchase in unison or to sell in unison at daily rates, or so 
forth, at any particular time? 


A. No, sir. No, sir. Never. Never. 
Q. All right. 


A. We acted independently, and whenever anyone thought 
that he might do a certain purchase that particular day we 
never decided just then and there. It might have been at 
let’s say 10:00 o’clock or 12:00 o’clock before the market 
closed, I would get an urge and call up my father if he had 
the WATS line, because like he said, it’s very difficult to 
get that line, and there’s a lot of times I call up dad and say 
please, dad get my call in, I want to get 40 or 50 cars. I just 
felt like the market was right. 


On direct examination, respondent Samuel E. Cohen made no 
reference to his interview with Mr. Stults. However, when asked 
on cross examination whether he told Mr. Stults that “I don’t 
trade against my family or my partners and they don’t trade 
against me”, he replied: “That’s right. I’m still saying it all the 
way through. I wouldn’t go against them nor they me. We wouldn’t 
be fighting one another. If I was on the market and I kept buy- 
ing and they kept selling, naturally, we’re fighting each other. 
I’d rather not trade. Many a day I didn’t trade and they traded, 
or they traded and I didn’t” (Tr. 102-103). 


On cross examination, respondent Alan J. Cohen could not 
remember any market factor which influenced him in his trading 
(Tr. 110-111). When asked what type of potatoes were deliverable 
on the May 1966 potato future, he replied (Tr. 112): “I presume 
potatoes that are considered Irish potatoes, that are planted 
around certain times of the year.” When asked when the May 
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potato future expired, his testimony was as follows (Tr. 111- 
332): 

. When did it expire, sir? 

. Yes. 

. Oh, about December. 

. December? 

. Well, maybe it was in January, ’66. 


. It expired in January of 1966? 


. Approximately about that time. 


Needless to say, this is hardly the type of testimony which one 
would expect from a substantial trader who acted independently 
on the basis of his own judgment. Especially is this true in view 
of the fact that at the opening of trading on May 9, 1966, the 
penultimate day of trading in the May 1966 potato future, re- 
spondent Alan J. Cohen held a position of 150 carlots in that 
future (Complainant’s Exhibit 47). 


The facts and circumstances in this record compel the conclusion 
that, as charged in the complaint, the respondents acted pursuant 
to an agreement or understanding jn making the trades and hold- 
ing the positions described in the Findings of Fact. The concerted 
character of the respondents’ trading is glaringly revealed by a 
long chain of circumstances, the concurrence of which could not 
possibly have been sheer coincidence. The Assistant Director of 
the Compliance Division of the Commodity Exchange Authority, 
who analyzed the respondents’ trading, concluded, on the basis 
of facts which the respondents do not dispute, that they followed 
“a very set pattern” in their trading. Examination of the facts 
fully substantiates such a conclusion. Admittedly, the respondents 
had an understanding that they would trade on the same side of 
the market, and the facts in evidence show that the understanding 
was even broader. It is difficult to imagine more convincing 
evidence of a “team” operation than that presented in this record. 
The evidence is sufficient to sustain the charges even without 
the admission of an understanding for it is axiomatic that an 
illegal agreement or arrangement may be shown by a course of 
conduct. American Tobacco Company v. United States, 328 U.S. 
781, 809; United States v. Paramount Pictures, 334 U.S. 1381, 
142; United States v. Masonite Corporation, 316 U.S. 265; 275. 






























SAMUEL E. COHEN et al. 815 
Cite as 26 A.D. 801 


“What parties do over a course of time is surely as demonstrative 
of their understanding and intent as what they say. It is settled, of 
course, that an agreement may be found in a course of dealings 
as well as through exchange of words.” United States v. Pullman 
Company, 50 F.S. 128, 184 (D.C. Pa.). “Where there is uniformity 
of action showing an initial desire or threat to seek or compel a 
certain result, there is sufficient evidence of agreement, unless 
there is persuasive evidence to the contrary. Similarity of action 
by interested parties is not necessarily to be regarded as sheer 
coincidence.” Johnson v. J. H. Yost Lumber Co., 117 F.2d 53, 57 
(C.A. 8), citing Federal Trade Commission v. Pacific Paper Ass’n, 
273 U.S. 52, Hastern States Lumber Ass’n v. United States, 234 
U.S. 600, and Vitagraph, Inc. v. Perelman, 95 F.2d 142 (C.A. 3). 


III 


The violations found herein were deliberate and serious and 
justify substantial sanctions. The primary purpose of the Com- 
modity Exchange Act is to prevent or minimize unreasonable price 
fluctuations which are detrimental to both the producer and the 
consumer. The speculative limits on trading and positions have 
been established as a basic part of the measures designed to 
achieve that purpose. Considering all of the circumstances of 
this case, it is believed that in order to effectuate the purposes of 
the Commodity Exchange Act, each of the respondents should 


be denied all trading privileges on contract markets for a period 
of 90 days. 


All contentions of the parties presented for the record have 
been considered and, whether or not specifically mentioned herein, 


any suggestions, requests, etc., inconsistent with this decision is 
denied. 


PROPOSED ORDER 


Effective 20 days after receipt of a copy hereof all contract 
markets shall refuse all trading privileges to Samuel E. Cohen, 

lan J. Cohen, Joel Cohen and Ivar J. Blacker for a period of 
ninety (90) days, such refusals to apply to all trading done and 
positions held directly and also to all trading done and positions 
held indirectly through persons or firms owned or controlled by 
any of the respondents. 


A copy of this decision and order shall be served on each of the 
parties and on each contract market. 
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(No. 11,342) 


In re RAYMOND A. GERSTENBERG, RAYMOND M. GERSTENBERG, 
GERSTENBERG & Co., and JOHN W. DICKSON, JR. CEA Docket 
No. 141. Decided August 29, 1967. 


Fictitious transactions—Suspension of registrations—Denial of 
trading privileges—Stipulation 


Fictitious transactions, the bucketing of customers’ orders, taking the op- 
posite side of a customer’s trade and the keeping of false records are 
violations of the act for which suspension of registration and denial of , 
trading privileges on the contract markets are ordered. 


The sanctions against two of the respondents are not to become effective 
unless such respondents should be found in violation within a one-year 
period. 


Earl L. Saunders for Commodity Exchange Authority. 
Mitchell Edelson, Chicago, Ill., for Raymond A. Gerstenberg and Gers- 
tenberg & Co. 
Clark, Thomas, Harris, Denius & Winters, Austin, Texas, for Raymond 
M. Gerstenberg. 
Hamper & Reiser, Chicago, Ill., for John W. Dickson, Jr. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 





This is an administrative proceeding under the Commodity Ex- 


change Act (7 U.S.C. 1 et seq.), in which the respondents are 
charged with violating certain provisions of the Act and the regu- 
lations issued thereunder. No hearing has been held. The respond- 


ents have filed separate stipulations under section 0.4(b) of the 
rules of practice (17 CFR 0.4(b)) in which they admit the 


facts hereinafter set forth insofar as such facts concern the par- 
ticular respondent, waive hearing on the charges, and consent 


to the entry of the order contained herein. 


FINDINGS OF FACT 





1. Respondents Raymond A. Gerstenberg and Raymond M. 
Gerstenberg, individuals, are now and were at all times material 


herein members of a partnership doing business under the firm 


name of Gerstenberg & Co., with offices and a place of business 
at Room 763, 141 West Jackson Boulevard, Chicago, Illinois. The 
said partnership is now and was at all times material herein a 
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registered futures commission merchant under the Commodity 
Exchange Act and a clearing member of the Chicago Board of 
Trade. Each of the said individual respondents is now and was at 
all times material herein a member of the Chicago Board of Trade, 
and respondent Raymond M. Gerstenberg is now and was at all 
such times a registered floor broker under the Commodity Ex- 
change Act. 


2. Respondent John W. Dickson, Jr., an individual whose busi- 
ness address is Room 1169, 141 West Jackson Boulevard, Chicago, 
Illinois, is now and was at all times material herein a member of 
the Chicago Board of Trade. 


8. The Chicago Board of Trade (Board of Trade of the City 
of Chicago) is now and was at all times material herein a duly 


designated contract market under the Commodity Exchange Act. 
The transactions referred to herein relate to contracts for the pur- 


chase and sale of commodity futures on the Chicago Board of 
Trade. Such contracts were capable of being used for hedging 


transactions in interstate commerce in such commodities or the 
products or by-products thereof, or for determining the price 


basis of transactions in interstate commerce in such commodities 
or the products or by-products thereof, or for delivering such 
commodities sold, shipped, or received in interstate commerce. 
4. On the dates hereinafter listed, respondent Raymond A. 
Gerstenberg entered into, and confirmed the execution of, fictitious 
transactions in commodity futures, in that the said respondent 


prepared and turned in to respondent Gerstenberg & Co. trading 
cards purporting to show that the following transactions had 


been executed, when, in truth and in fact, no such transactions 


had been executed. 
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5. On August 25, 1965, respondent Raymond A. Gerstenberg 


received for execution an order to purchase 15,000 bushels of 
September oat futures for the account of a customer of respondent 
Gerstenberg & Co. Respondent Raymond A. Gerstenberg filled 


the said order without benefit of execution in the following man- 


ner: (1) respondent Raymond A. Gerstenberg prepared and turn- 
ed in to respondent Gerstenberg & Co. a trading card purporting 
to show the purchase from Gerstenberg & Co. of 15,000 bushels 
of September oat futures at 66 cents per bushel for the account 
of the customer, and (2) respondent Raymond A. Gerstenberg 
prepared and turned in to respondent Gerstenberg & Co. a trad- 
ing card purporting to show the sale to Gerstenberg & Co. of the 
same quantity of the same future and at the same price for re- 
spondent Raymond A. Gerstenberg’s own account, thus taking the 
opposite side of the customer’s purchase order into respondent 
Raymond A. Gerstenberg’s own account. 


6. On September 10, 1965, respondent Raymond A. Gersten- 
berg received for execution an order to purchase 10,000 bushels 
of December oat futures for the account of a customer of re- 
spondent Gerstenberg & Co. Respondent Raymond A. Gerstenberg 
filled the said order without benefit of execution in the follow- 
ing manner: (1) respondent Raymond A. Gerstenberg prepared 
and turned in to respondent Gerstenberg & Co. a trading card 
purporting to show the purchase from Gerstenberg & Co. of 
10,000 bushels of December oat futures at 67-1/2 cents per bushel 
for the account of the customer, and (2) respondent Raymond A. 
Gerstenberg prepared and turned in to respondent Gerstenberg & 
Co. a trading card purporting to show the sale to Gerstenberg & 
Co. of the same quantity of the same future and at the same price 
for respondent Raymond A. Gerstenberg’s own account, thus tak- 
ing the opposite side of the customer’s purchase order into re- 
spondent Raymond A. Gerstenberg’s own account. 


7. With respect to the transactions referred to in paragraphs 
4, 5, and 6 above, respondent Gerstenberg & Co. (1) showed on 
its books and records that the transactions had been executed, and 
(2) kept the trading cards prepared by respondent Raymond A. 
Gerstenberg as a part of the records of the said firm and as a 
record of respondent Raymond A. Gerstenberg. 


8. On March 8, 1965, respondent Raymond M. Gerstenberg re- 
ceived for execution an order to sell two tank cars of July soy- 
bean oil futures for the account of a customer of respondent 
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Gerstenberg & Co. Respondent Raymond M. Gerstenberg filled 
the said order without benefit of execution in the following man- 
ner: respondent Raymond M. Gerstenberg prepared and turned 
in to respondent Gerstenberg & Co. (1) a trading card purporting 
to show the sale to Gerstenberg & Co. of two tank cars of July 
soybean oil futures at 11.95¢ per pound for the account of the cus- 
tomer, and (2) a trading card purporting to show the purchase 
from Gerstenberg & Co. of the same quantity of the same future 
and at the same price for respondent Raymond M. Gerstenberg’s 
own account, thus taking the opposite side of the customer’s selling 
order into respondent Raymond M. Gerstenberg’s own account. 


9. On December 20, 1965, respondent Raymond M. Gerstenberg 
received for execution an order to purchase 10,000 bushels of 
March corn futures for the account of a customer of Illinois Co- 
operative Futures Co., a clearing member of the exchange. Re- 
spondent Raymond M. Gerstenberg filled the said order without 
benefit of execution in the following manner: respondent Ray- 
mond M. Gerstenberg (1) prepared and turned in to Illinois Co- 
operative Futures Co. a trading card purporting to show the pur- 
chase from John W. Dickson, a clearing member of the exchange, 
of 10,000 bushels of March corn futures at $1.24-1/2 per bushel 
for the account of the customer, and (2) prepared and turned in 
to John W. Dickson a trading card purporting to show the sale 
to Illinois Cooperative Futures Co. of the same quantity of the 
same future and at the same price for respondent Raymond M. 
Gerstenberg’s own account at John W. Dickson, thus taking the 
opposite side of the customer’s purchase order into respondent 


Raymond M. Gerstenberg’s own account. 


10. On July 19, 1965, respondent Raymond M. Gerstenberg re- 
ceived for execution an order to purchase 10,000 bushels of August 
soybean futures for the account of a customer of respondent 


Gerstenberg & Co. Respondent Raymond M. Gerstenberg filled 


the said order without benefit of execution in the following man- 
ner: (1) respondent Raymond M. Gerstenberg prepared and 
turned in to respondent Gerstenberg & Co. a trading card pur- 
porting to show the purchase from Gerstenberg & Co. of 5,000 


bushels of August soybean futures at $2.73 per bushel for the 


account of the customer, and the purchase from John W. Dickson 
of the same quantity of the same future and at the same price for 
the account of the customer; (2) respondent Raymond M. Gersten- 
berg prepared and turned in to respondent Gerstenberg & Co. 
another trading card purporting to show the sale to that firm of 
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5,000 bushels of August soybean futures at $2.73 per bushel for 
respondent Raymond M. Gerstenberg’s own account; and (3) re- 
spondent John W. Dickson, Jr., acting on the instructions of re- 
spondent Raymond M. Gerstenberg, prepared and turned in to 
John W. Dickson a trading card purporting to show the sale to 
respondent Gerstenberg & Co. of 5,000 bushels of August soybean 
futures at $2.73 per bushel for the account of Raymond M. Gersten- 
berg at John W. Dickson. Thus, respondent Raymond M. Gersten- 
berg took the opposite side of the customer’s purchase order into 
respondent Raymond M. Gerstenberg’s own account. Although 
respondent John W. Dickson, Jr., prepared the trading card which 
he turned in to the firm of John W. Dickson to make an inter- 
office transfer of 5,000 bushels of August soybean futures from 
such firm to respondent Gerstenberg & Co., in preparing such 
trading card respondent John W. Dickson, Jr., recorded the inter- 
office transfer in a manner which indicated that it was com- 
petitively executed in the pit at a price within the daily price 
range on July 19, 1965. 


11. With respect to the transactions referred to in paragraphs 
8, 9, and 10, respondent Gerstenberg & Co. (1) showed on its 
books and records that the transactions had been executed, and 
(2) kept the trading cards prepared by respondent Raymond M. 
Gerstenberg as a part of the records of the said firm and as a 
record of respondent Raymond M. Gerstenberg. 


12. On July 13, 1965, respondent Gertenberg & Co., having re- 
ceived an order to sell 20,000 bushels of July corn futures, know- 
ingly, and without the prior consent of its customer, became the 
buyer in respect to the selling order of such customer in that, in 
filling a part of the said order, respondent Raymond M. Gersten- 
berg, acting as selling floor broker, sold 15,000 bushels of July 
corn futures at $1.27 per bushel for the customer’s account to re- 
spondent Raymond A. Gerstenberg who made the corresponding 


purchase for the corn hedge account of respondent Gerstenberg & 
Co. Neither of the said individual respondents prepared a trading 
card with respect to such transaction which showed his own name 
and identified the opposite floor broker with whom the trans- 


action was executed. 


CONCLUSIONS 


By reason of the findings set forth in the Findings of Fact, it 
is concluded that (1) respondents Raymond A. Gerstenberg and 
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Raymond M. Gerstenberg entered into, and confirmed the execu- 
tion of, transactions which were fictitious sales, and bucketed 
customers’ orders, in violation of sections 4b and 4c of the Com- 
modity Exchange Act (7 U.S.C. 6b, 6c) ; (2) respondent Gersten- 
berg & Co. knowingly, and without the prior consent of its cus- 
tomer, became the buyer in respect to the selling order of such 
customer, in violation of section 4b of the Act; and (3) each of 
the respondents prepared and kept false and incomplete records 
of futures transactions in violation of section 4g of the Act and 
section 1.35 of the regulations (7 U.S.C. 6g; 17 CFR 1.35). 


Complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
proposed stipulations and order, and that they believe the pro- 
posed sanctions are adequate and that the prompt entry, without 
further proceedings, of the order to which the respondents have 
consented will constitute a satisfactory disposition of this case, 
serve the public interest, and effectuate the purposes of the Com- 
modity Exchange Act. Complainant recommends, therefore, that 
the stipulations and waivers submitted by the respondents be ac- 
cepted and that the proposed order be issued. It is so concluded. 


ORDER 





Effective October 1, 1967, (1),.the registration of respondent 
Raymond M. Gerstenberg as a floor broker is suspended for a per- 
iod of ten (10) days, and (2) all contract markets shall refuse all 
trading privileges to respondent Raymond M. Gerstenberg for a 
period of ten (10) days and to respondent Raymond A. Gersten- 
berg for a period of thirty (30) days, such refusal to apply to all 
trading done and positions held by them directly or indirectly. 


The registration of respondent Gerstenberg & Co. as a futures 
commission merchant is suspended for a period of ten (10) days, 
and all contract markets shall refuse all trading privileges to re- 
spondent Gerstenberg & Co. for a period of ten (10) days, Pro- 
vided, However, that the aforesaid suspension of registration and 
refusal of trading privileges shall not become effective unless, 
after complaint and hearing in accordance with established pro- 
cedure, respondent Gerstenberg & Co. should be found to have 
violated the Commodity Exchange Act within one year from the 
date of entry of this order, in which event the Secretary of Agri- 
culture may, without further notice to respondent Gerstenberg & 
Co., issue a supplemental order making effective forthwith the 
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aforesaid suspension of registration and refusal of trading privi- 
leges. 


All contract markets shall refuse all trading privileges to re- 
spondent John W. Dickson, Jr., for a period of five (5) days, 
Provided, However, that such refusal of trading privileges shall 
not become effective unless, after complaint and hearing in ac- 
cordance with established procedure, respondent John W. Dickson, 
Jr., should be found to have violated the Commodity Exchange 
Act within one year from the date of entry of this order, in which 
event the Secretary of Agriculture may, without further notice 
to respondent John W. Dickson, Jr., issue a supplemental order 
making effective forthwith such refusal of trading privileges. 


A copy of this Decision and Order shall be served on each of the 
parties and on each contract market. 
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(No. 11,343) 


In re HYGRADE FOOD PRODUCTS CORPORATION. P&S Docket No. 
8712. Decided August 2, 1967. 


Packer—Peyments to “broker’—Commercial bribery—Cease and 
desist—Records 


Respondent, in connection with sales of meat and meat food products in 
commerce, is ordered to cease and desist from making payments of 
money, as a means of acquiring, maintaining or expanding an account 
with a customer, to any employee or agent of the customer or to a 
third person designated by such employee or agent and is ordered to 
keep records that fully and correctly reflect any such payments. 


Robert R. Kimmel and Raymond W. Fullerton for complainant. 
Sumner S. Kittelle, of Willkie Farr Gallagher Walton & FitzGibbon, 
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New York, N. Y., and Karl D. Loos, Washington, D. C., for respondent. 
Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by a 
complaint filed July 21, 1966, by the Director, Packers and Stock- 
yards Division (presently the Packers and Stockyards Administra- 
tion), Consumer and Marketing Service, United States Depart- 
ment of Agriculture. The complaint, as amended, charges that 
respondent, a packer under the act, made payments of money with- 
out the consent or knowledge of The Kroger Company to or for 
an employee of such company during the period from May 1955 
to 1962 to induce or influence him to purchase meats and meat 
food products on behalf of his employer from respondent, and 
that respondent failed to keep accounts, records and memoranda 
which fully and correctly disclosed the facts relating to such pay- 
ments of money. These matters are alleged to constitute violations 
of sections 202 (a) and 401 of the act (7 U.S.C. 192 (a) and 221). 


Respondent filed an answer in which it substantially denies the 
allegations of the complaint and alleges that it did make payments 
of money in the form of brokefage to a brother-in-law of an 
employee of The Kroger Company, that such payments had been 
instituted by another packer who owned a packing plant ac- 
quired by respondent in May 1955 and that respondent continued 
to use the same broker, that is, to make such payments, until the 
death of the employee of The Kroger Company in 1962 in order 
to “preserve any good will previously enjoyed” by the previous 
owner of the plant. An oral hearing was held October 4, 1966, at 
Detroit, Michigan, before Will Rogers, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture. 
Robert R. Kimmel, Office of the General Counsel, United States 
Department of Agriculture, represented complainant and re- 
spondent was represented by Sumner S. Kittelle of Wilkie Farr 
Gallagher Walton & FitzGibbon, Attorneys at Law, New York, 
New York, and Edgar G. Gordon, Hygrade Food Products Cor- 
poration, Detroit, Michigan. After the hearing, the parties filed 
briefs. 


On March 23, 1967, the hearing examiner filed a report recom- 
mending that respondent be found to have violated the act as 
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charged and be ordered to cease and desist from the violation of 
section 202 (a) thereof found therein and to keep accounts, records 
and memoranda which fully disclose all gifts and payments made 
to employees, etc., of any customer or prospective customer. Re- 
spondent filed exceptions to the hearing examiner’s report and 
oral argument was held before the Judicial Officer in Washing- 
ton, D. C. July 6, 1967. 


FINDINGS OF FACT 


1. Respondent, Hygrade Food Products Corporation, is a cor- 
poration with its office and place of business located at 11801 
Mack Avenue, Detroit, Michigan. 


2. Respondent is now and at all times material herein was en- 
gaged in the business of buying livestock in commerce for pur- 
poses of slaughter, and of manufacturing and preparing meats and 
meat food products for sale and shipment in commerce. 


3. Respondent is now and at all times material herein was a 
packer within the meaning and subject to the provisions of the act. 


4. Respondent, in May 1955, purchased from Marhoefer Pack- 
ing Company, Inc. two of Marhoefer’s packing plants, including 
one located at 820 Fulton Street, Chicago, Illinois, where sausage 
products and smoked meats were processed and sold to numerous 
purchasers including a Division of The Kroger Company located 
at Peoria, Illinois. 


5. Respondent, from May 1955 through 1962, was engaged in 
selling meat and meat food products to The Kroger Company, a 
retail food dealer, and during such period respondent sold sausage 
products and smoked meats through its Fulton Street plant to the 
Kroger Peoria Division. 


6. Respondent, since 1955, in the course and conduct of its 
business as a packer, has been engaged in competition with other 
persons, including other packers, in the manufacture, preparation, 
sale and distribution in commerce of meats and meat food prod- 
ucts. During the period from May 1955 through 1962, respondent 
was engaged in competition with other persons, including other 
packers, in the sale and distribution of meat food products, in- 
cluding sausage products and smoked meats, to The Kroger Com- 
pany, including the Kroger Peoria Division. 
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7. Prior to respondent’s acquisition of the Fulton Street plant 
in May 1955, and during the period from May 1955 until his death 
in April or May 1962, George Short was employed by The Kroger 
Company as its Meat Merchandising Manager for the Kroger 


Peoria Division. In such capacity, Mr. Short was engaged in con- 
ducting the meat and meat food products procurement opera- 
tions of the Kroger Peoria Division, including the selection of 
suppliers of such products. 


8. Respondent, from May 1955 until the death of George Short 
in April or May 1962, made payments to James A. Williams, whose 
address was Rural Route 3, Lancaster Road, Peoria, Illinois, based 
upon the amount of sausage products and smoked meats sold by 


respondent through its Fulton Street plant to the Kroger Peoria 


Division. These payments were computed at the rate of 1 cent 
per pound on sausage products and 14 cent per pound on smoked 
meats. 


9. Respondent, during the years 1959, 1960, 1961 and 1962, made 
total payments to James A. Williams upon the bases set forth in 


Finding of Fact 8 herein as follows: 





1959 $5,069.27 
1960 4,463.41 
1961 3,539.50 


1962 969.78 


10. James A. Williams, at all times material herein, was George 
Short’s brother-in-law. During the period from May 1955 until 


after the death of George Short in April or May 1962, James A. 


Williams was engaged in operating a farm owned by George 
Short. George Short did not directly pay Williams for operating 
the farm. The payments made to Williams by respondent, referred 
to in Findings of Fact 8 and 9 herein, were accepted and retained 


by him as compensation due him from George Short. The only 


direct income realized by James A. Williams during the period in 
question came from the said payments made to him by respondent 
and from payments made to him by two other packers, Marhoefer 


Packing Company, Inc. and Hebron Packing Co., Inc. 

















11. James A. Williams did not furnish any service to respondent 
in connection with respondent’s sales of sausage products and 
smoked meats to the Kroger Peoria Division or in connection with 
any business conducted or operated by respondent. Williams did 


not order any meat or meat food products from respondent for 
Kroger and all orders to respondent for Kroger’s Peoria Division 
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came direct from Kroger. In fact, no one at respondent’s Fulton 
Steet plant ever communicated with Williams about the Kroger 


account during the period involved, except, of course, for the 
payment of the money. 
12. Responsible officials employed by respondent knew that 


James A. Williams was not acting as a broker, that he performed 
no services of any kind for respondent, and that the payments 


made to him during the period from May 1955 through April or 
May 1962, referred to in Findings of Fact 8 and 9 herein, were 
not “commissions” paid for services rendered to respondent. 

13. Respondent, during the years 1959 through 1962, did not 
employ or utilize the services of any broker in connection with 
sales of meats or meat food products from its Fulton Street plant 
to retailers. 

14. The payments of money made to James A. Williams by re- 
spondent during the period from May 1955 until the death of 
George Short in April or May 1962, referred to in Findings of 
Fact 8 and 9 herein, were made for the purpose and had the effect 


of inducing and influencing George Short to continue purchasing 
sausage products and smoked meats on behalf of the Kroger 


Peoria Division from respondent. 


15. Responsible officials of The Kroger Company, other than 
George Short, had no knowledge that respondent was making the 
payments of money referred to in Findings of Fact 8 and 9 herein. 


16. The records prepared and maintained by respondent to ac- 


count for the payments made by it to James A. Williams disclosed 
that such payments were charged to “C-3’, an expense account 
covering brokerage and other commissions paid by respondent. 


None of the records prepared and maintained by respondent dis- 


closed that any payments were ever made to, or for the benefit of, 
George Short. 


17. None of the records prepared and maintained by respondent 
to account for the payments of money made by it to James A. Wil- 
liams disclosed that such payments were made upon the basis of 
sales to the Kroger Peoria Division. 


CONCLUSIONS 


The fact that respondent’s Fulton Street plant made the pay- 


ments to Williams as alleged is not disputed. It is clear, too, from 
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the record that the payments to Williams inured to the benefit of 


George Short, Kroger’s man in charge of procurement of meat 
supplies for its Peoria Division. Williams, Short’s brother-in-law, 
managed Short’s farm and received no direct compensation from 


Short for doing so. Instead, Williams received the payments in 
issue as well as similar payments from two other packers. 

But, says respondent, complainant has not established that re- 
spondent knew that the payments to Williams were for the bene- 
fit of Short. Respondent argues that complainant has not shown 


that the payments were made for the purpose and with the effect 
of influencing Short to purchase meat and meat products from 
respondentand that, accordingly, an essential element of the un- 
fair trade practice “commercial bribery” has not been proven. 


It is true, as respondent contends, that respondent did not in- 
augurate the payments to Williams. These were in progress when 
respondent took over the plant from Marhoefer in 1955. William 
Dillon, general manager of the plant for Marhoefer, stayed on as 


general manager for respondent. Dillon testified that in 1953 or 
1954, John Marhoefer told him the plant would be selling Kroger’s 


Peoria Division but that the plant would have to pay a broker. 
Dillon went on to testify that when Hygrade took over the plant 


in 1955 he informed Hygrade officials that in order to retain the 
Kroger Peoria business the plantwould have to keep the broker. 

For seven years thereafter respondent made the payments to 
Williams, whom respondent euphemistically terms the “broker’’, 
on the account. Dillon testified that “... But as long as the busi- 
ness was coming in, I wasn’t going to upset any applecart” (tr. 
p. 57) and that “. . . we did not want to upset anything that had 
been going on previously under Marhoefer” (tr. p. 58). When 
Short died in 1962 respondent cut off the payments to Williams 
but attributes this action to dissatisfaction with Williams’ services 
to respondent. 

During the seven years of payments to Williams, no one at the 
Fulton Street plant ever saw him or communicated with him and 
he sent no orders to respondent’s plant. Apparently, too, respond- 


ent’s officials at the Fulton Street plant never asked Kroger of- 
ficials (except possibly Short) why the payments to Williams, 
when all the orders came from Kroger. 


Respondent’s version of the affair is that it assumed Williams 
was a broker and that its officials did not know that Williams 
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was Short’s brother-in-law and managed Short’s farm. But re- 


spondent’s officials must have know that Williams was not really a 
broker. And it is immaterial whether they knew that Williams was 
Short’s relative and was receiving the payments and keeping them 


as compensation for running Short’s farm. Respondent knew that 


it had to make a payoff to Williams on its products sold to Kroger 
Peoria and that Short required the payments to Williams on items 
purchased by him for Kroger. For all respondent’s people knew, 


Williams might well have turned the payments over to Short. 


We think respondent’s explanation that it was merely paying 
what it considered to be a legitimate broker is incredible under 
the circumstances. The hearing examiner who saw the witnesses 


testify thought so too and demeanor evidence is highly important 


in a case of this kind. See, e.g., Dobbs Houses, Inc. v. National 
Labor Relations Board, 325 F.2d 531 (5th Cir. 1963) ; Great West- 
ern Food Distributors v. Brannan, 201 F.2d 476, 479 (7th Cir. 
1953) ; Ohio Associated Tel. Co. v. National Labor Relations Board, 


192 F.2d 664, 668 (6th Cir, 1951) ; Jn re Davenport Packing Com- 
pany, Inc., 20 A.D. 188 (1961). 


We conclude, then, that respondent made the payments to Wil- 
liams in order to sell meat products to Kroger. This constitutes 


an unfair and deceptive practice by respondent in violation of 


section 202 (a) of the act. See, e.g., In re South Chicago Packing 
Co. and Joliet Packing Co., 20 A.D. 844 (1961); In re Marhoefer 
Packing Company, 25 A.D. 739 (1966) ; In re Hebron Packing Co., 


Inc., 25 A.D. 1006 (1966). Cf. Rangen, Inc. v. Sterling Nelson & 


Sons, Inc., 351 F.2d 851, 855 (9th Cir. 1965) ; American Distilling 
Co. v. Wisconsin Liquor Co., 104 F.2d 582 (7th Cir. 1939) ; Fitch 
v. Kentucky-Tennessee Light & Power Co., 136 F.2d 12 (6th Cir. 
1943). Respondent should be ordered to cease and desist from 


such practice. The fact that Short is deceased and that the pay- 


ments to Williams have ended does not alter this conclusion, as 
contended by respondent. See Benrus Watch Company v. Federal 
Trade Commission, 352 F.2d 318, 322 (8th Cir. 1965), cert. denied 


384 U.S. 939 (1966) ; Libby-Owens-Ford Glass Company v. Fed- 
eral Trade Commission, 352 F.2d 415, 418 (6th Cir. 1965) ; Mar- 


lene’s, Inc. v. Federal Trade Commission, 217 F.2d 556 (7th Cir. 
1954). 


We turn now to the allegation of the complaint that respondent’s 


accounts, records and memoranda failed to disclose that the pay- 
ments involved “‘were related to respondent’s transactions with 
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The Kroger Company and were made to, or for the benefit of, an 


employee of The Kroger Company” in violation of section 401 of 
the act (7 U.S.C. 221). While respondent’s employee testified 
that “‘pay-to” forms attached to the vouchers covering the pay- 


ments to Williams indicated that the payments were made in 


connection with sales to Kroger, complainant’s employee who 
examined available records for the years 1959, 1960 and 1961 
testified that none of such records, including the attachments to 
the vouchers, that is, the “pay-to” forms, “indicated that Kroger 
was involved.” The record herein is to the effect that some of the 
pertinent documents had been destroyed in a fire prior to the in- 
vestigation of respondent’s records by complainant’s employee. 
The significant fact, however, is that none of the “‘pay-to” forms 
which were available and were examined contained any reference 
to sales to The Kroger Company. The vouchers admittedly did 
not contain such information. Complainant has also established, 
it seems to us, that respondent violated section 401 of the act by 
failing fully to disclose, at the least, that its payments to Williams 
were made upon the basis of sales to the Kroger Peoria Division, 
or The Kroger Company in general. Cf. In re Wilson & Company, 
Inc., and Davidson Meat Company, 19 A.D. 315, 341-342 (1960), 
affirmed 286 F.2d 891 (7th Cir. 1961); In re Swift & Company, 
20 A.D. 1120, 1187-1138 (1961), affirmed in part 308 F.2d 849 
(7th Cir. 1962). An order in the-form of a mandatory injunction 
is appropriate in connection with respondent’s violation of section 
401 found herein. In re Swift & Company, supra, at p. 1138. 


Respondent objects to the order proposed by the hearing ex- 
aminer and the complainant as too broad in that it apparently 
proscribes gifts, meals, entertainment, etc., for employees of cus- 
tomers and prospective customers of respondent and respondent 
seeks an exemption from the proposed order of any such items 
not exceeding $25.00 in value. We think we should avoid attempt- 
ing to answer such questions here and we prefer to tailor the order 
to the violation found. 


ORDER 


Respondent Hygrade Food Products Corporation, its officers, 
employees and agents, in connection with sales of meat and meat 
food products in commerce, shall cease and desist from making 
payments of money, as a means of acquiring, maintaining or ex- 
panding an account with a customer, to an employee, officer, di- 
rector or agent of the customer, or to any third person designated 
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by any such employee, officer, director, or agent of the customer 


(except to a legitimate broker for lawful brokerage services rend- 
ered). 


Respondent shall make and keep such accounts, records and 


memoranda as will fully and correctly reflect any payments of 


money to any person as consideration for, or in connection with, 
any sales of meat or meat food products in commerce to any person. 


(No. 11,344) 


In re CLIFT C. LANE and DOROTHY P. LANE, d/b/a LANE POULTRY 
and LANE POULTRY & EGG Co. P&S Docket No. 3868. Decided 


August 2, 1967. 


Poultry dealer—Below cost sales—Price discrimination—Restraint 
of commerce—Cease and desist—Consent 


Respondents are ordered to cease and desist from selling poultry or poultry 
products at below cost or unreasonably low prices with the effect of 
restraining commerce or lessening or eliminating competition and from 
discriminating in the pricing of poultry or poultry products with the 
effect of restraining commerce or where the effect of such discrimina- 
tion may be to lessen or suppress competition and are ordered to keep 
records that fully disclose all transactions in their business under the act. 


Ronald D. Cipolla for complainant. 
Ed R. LeForce, Adabel, Okla., and 
George E. Steele, Nashville, Ark., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on July 11, 1967, by the Acting Administrator, Packers and 
Stockyards Administration, United States Department of Agricul- 


ture, charging that respondents have violated the Act in various 
respects. 


On July 28, 1967, respondents filed an answer in which they 
admit the jurisdictional allegations of the complaint, neither admit 
nor deny the remaining allegations, waive oral hearing and the 
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report of the Hearing Examiner, and consent to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations of the complaint, the order to become effective 
on the first day after service upon respondents. Complainant has 
recommended that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Clift C. Lane and Dorothy P. Lane, hereinafter referred 
to as the respondents, are partners, d/b/a Lane Poultry and Lane 
Poultry & Egg Co., with their principal place of business located 
at Grannis, Arkansas. 


(b) Respondents are now, and at all times material herein 
were, engaged in the business of buying or acquiring live poultry 
in commerce for purposes of slaughter for their own account, and 
of processing, selling and shipping poultry products in commerce. 


(c) Respondents are now, and at all times material herein 
were, live poultry dealers or handlers within the meaning and 
subject to the provisions of the Act. 


2. (a) Respondents, during the period from on or about June 
7, 1965, through on or about September 20, 1965, engaged in the 
following acts and practices: 


(1) They sold dressed” poultry, in commerce, in the 
Wichita Falls, Texas, area below cost or at unreasonably low 
prices; and 


(2) They sold dressed poultry, in commerce, in the 
Wichita Falls, Texas, area at prices which were lower than those 
at which they sold dressed poultry of like kind and quality in an 
area located in the south-central part of Oklahoma. 


(b) Respondents engaged in the above acts and practices for 
the purpose or with the effect of restraining commerce or eliminat- 
ing competitors of respondents and injuring, destroying, sup- 
pressing, or lessening competition in the sale of dressed poultry. 


3. Respondents, during the period from on or about Janu- 
ary 1, 1965, through on or about October 31, 1965, failed to keep 
accounts, records, and memoranda which fully and correctly dis- 
closed all transactions involved in respondents’ business under the 
Act, in that they failed to keep sales invoices issued in connection 
with sales of poultry and poultry products by respondents. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondents have engaged in or used unfair and unjustly dis- 
criminatory practices, in commerce, in violation of section 202 (a) 
of the Act (7 U.S.C. 192(a)), have made or given, in commerce, 
an undue or unreasonable preference or advantage to particular 
persons or to a particular locality, and have subjected, in com- 
merce, particular competitors of respondents to undue and un- 
reasonable prejudices and disadvantages in violation of section 
202(b) of the Act (7 U.S.C. 192(b)), and have engaged in a 
course of business or have done acts for the purpose or with the 
effect of restraining commerce, in violation of section 202(e) of 
the Act (7 U.S.C. 192(e)). 


By reason of the facts set forth in Finding of Fact 3 herein, re- 
spondents have violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: (1) selling poultry 
or poultry products, below cost or at unreasonably low prices for 
the purpose or with the effect of restraining commerce or injur- 
ing, destroying, suppressing, or lessening competition with re- 
spondents or eliminating any competitor of respondents; and (2) 
discriminating in price between purchasers of poultry or poultry 
products of like kind and quality for the purpose or with the ef- 
fect of restraining commerce of where the effect of such dis- 
crimination may be to lessen competition or tend to injure, destroy, 
or suppress competition with respondents. 


Respondents shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
their business under the Act, including among others, sales in- 
voices for all sales of poultry and poultry products. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the first day after service hereof upon 
the respondents. 
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(No. 11,345) 


In re J. L. WHISLER & Sons, INC. P&S Docket No. 3881. Decided 
August 4, 1967. 


Packer—Failure to pay—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to pay when due the full purchase price of livestock 
and meat and meat food products purchased in commerce. 


Garrett N. Wyss for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on August 4, 1967, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq. )s hereinafter referred to as the 
regulations. 


Respondent filed an answer on August 4, 1967, in which re- 
spondent admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) J. L. Whisler & Sons, Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness located at R. R. #3, Goshen, Indiana. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter and of manufacturing or preparing meat or 
meat food products for sale or shipment in commerce. 
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(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce and failed to pay the full purchase 
price of such livestock. 


Date of No. of Purchase Purchased 
Purchase Head Price at or From 
1967 

April 10 29 $ 7,016.12 Star Order Buyers 
Wawinatosa, Wis. 

April 11 38 8,521.56 Hall Cattle Co., 
Peoria, III. 

April 11 84 8,128.00 Hall Cattle Co., 
Peoria, Ill. 

April 11 26 6,102.25 Three Rivers Livestock Auction Ine. 
Three Rivers, Mich. 

April 12 27 6,034.29 Shipshewana Livestock Auction Inc. 
Shipshewana, Ind. 

April 13 30 6,327.06 Delta Livestock Auction 
Fort Wayne, Ind. 

April 13 18 4,569.53 Herman Zechiel 
Knox, Ind. 

April 14 97 22,112.68 Stoney Pike Sale Barn 
Logansport, Ind. 

April 17 a 1,372.02 Goshen Community Auction Sale 
Goshen, Ind. 

April 17 79 20,812.87 McCausland, Hoag & Vaughn 
Chicago, Il. 

April 17 100 27,492.05 McCausland, Hoag & Vaughn 
Chicago, Ill. 

April 17 25 5,296.62 Raymond Gall 
Claypool, Ind. 

April 18 38 10,448.39 Herman Zechiel 
Knox, Ind. 

April 18 16 3,709.98 Herman Zechiel 
Knox, Ind. 


8. Respondent, in connection with its operations as a packer, 
on or about March 30, 1967, purchased approximately 31,554 
pounds of meat in commerce, from St. Cloud Meat Packing Co., 


St. Cloud, Minnesota, and failed to pay the full purchase price 
of such meat. 


CONCLUSIONS 


By reason of the facts set forth, supra, respondent has engaged 
in and used an unfair and deceptive practice in commerce, in 
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violation of section 202(a) of the Act (7 U.S.C. 192(a)) and sec- 


tion 201.48(b) of the regulations (9 CFR 201.43(b)). Inasmuch 
as complainant has recommended that the order consented to by 
respondent be issued, the order will be issued. 


ORDER 
Respondents, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 


from failing to pay, when due, the full purchase price of (1) live- 
stock purchased in commerce, and (2) meat and meat food prod- 


ucts purchased in commerce. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 11,346) 


In re NORTH AMERICAN CATTLE CORPORATION. P&S Docket No. 
3791. Decided August 4, 1967. 


Packer—Failure to pay—Cease and desist—Consent 
nt 
Respondent consented to the issuance of an order requiring it to cease and 
desist from issuing insufficient funds checks in payment of livestock 


purchased in commerce and failing to pay when due the full purchase 
price of such livestock. 


Samuel J. Harris for complainant. 
Nathan Goller, Beverly Hils, Cal., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 


plaint and notice of hearing filed on January 17, 1967, by the 


Acting Director, Packers and Stockyards Division, Consumer and 
Marketing Service, now the Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 
respondent violated certain provisions of the Act and the regula- 


tions thereunder. 
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Respondent filed an answer in which it admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and the report of the 
Hearing Examiner, and consents to the issuance of a specified 
order, with findings and conclusions, for the purpose of this pro- 
ceeding only, based on all allegations contained in the complaint. 
Complainant has recommended that the order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 


1. (a) North American Cattle Corporation, hereinafter refer- 
red to as the respondent, is a corporation with its principal place 
of business located at 3501 Emery Street, Los Angeles, California. 


(b) Respondent at all times material herein was engaged in 
the business of buying livestock in commerce for purposes of 
slaughter. 


(c) Respondent at all times material herein was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce and failed to 
pay the full purchase price of such livestock. 


Date of 
Purchase No. of Purchase 
1966 Head Purchased From Price 
September 25 39 Jack C. Neilson $9,170.09 
Gunnison, Utah 
September 29 8 - a 925.62 
October 2 31 ” . 6,484.60 
October 8 13 7 a 2,817.71 


8. Respondent, on or about September 29, 1966, purchased 8 
head of livestock in commerce from Jack C. Neilson of Gunnison, 


Utah, and in purported payment therefor issued a check for 


$925.62 which was returned unpaid by the bank upon which it 
was drawn because respondent did not have sufficient funds on 


deposit in the account upon which such check was drawn. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, it is concluded that respondent has engaged in unfair prac- 


tices in commerce in violation of section 202(a) of the Act (7 
U.S.C. 192(a)) and section 201.43(b) of the regulations (9 CFR 
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201.43 (b) ). Inasmuch as respondent has consented to the issuance 
of the order set forth below and complainant has recommended 


that such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection 


with respondent’s operations as a packer, shall cease and desist 


from: 


(a) issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 


posit in the bank account upon which they are drawn to pay such 
checks; and 


(b) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This order shall become effective on the first day after service 
upon the respondent. 


Copies hereof shall be served upon the parties. 


(No. 11,847) 


In re EVERETT MEAT Co., INC., d/b/a OxFOoRD MEAT Co. P&S 
Docket No. 3842. Decided August 9, 1967. 


Packer—Failure to pay—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to pay when due the full purchase price of meat 


purchased in commerce and issuing insufficient funds checks in pay- 
ment of such purchases. 


Garrett N. Wyss for complainant. 
Nat Rosin, Los Angeles, Cal., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
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filed May 3, 1967, by the Director, Packers and Stockyards Divi- 
sion, now known as the Packers and Stockyards Administration, 


United States Deparment of Agriculture, charging that re- 
spondent violated certain provisions of the Act. 


On July 19, 1967, respondent filed an amended answer admit- 
ting the jurisdictional allegations of the complaint, neither admit- 
ting nor denying the remaining allegations, waiving oral hearing 
and the report of the Hearing Examiner, and consenting to the 


issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, a corporation with its principal place of busi- 
ness located at Los Angeles, California, was at all times material 
herein engaged in the business of manufacturing or preparing 
meats or meat food products for sale or shipment in commerce as 
a packer within the meaning and subject to the provisions of the 
Act. 

2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the 34 transactions set forth in para- 
graph II of the complaint purchased meat in commerce and failed 


to pay the full purchase price of such meat. 


3. Respondent, in connection with its operations as a packer, 
on or about the dates and in the 12 transactions set forth in para- 
graph III of the complaint, purchased meat in commerce, and in 
purported payment therefor issued checks which were returned 


unpaid by the bank on which they were drawn because respondent 
did not have sufficient funds on deposit in the account on which 
such checks were drawn. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3, it 
is concluded that respondent has engaged in and used unfair and 
deceptive practices in commerce, in violation of section 202(a) of 


the Act (7 U.S.C. 192(a)). Inasmuch as complainant has recom- 


mended that the order consented to be issued, the order will be 
issued. 
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ORDER 
Respondent shall cease and desist from: 


(1) Failing to pay, when due, the full purchase price of meat 
purchased in commerce; and 


(2) Issuing checks in payment for meat purchased in com- 


merce without maintaining sufficient funds on deposit in the bank 
account on which they are drawn to pay such checks when pre- 
sented for payment. 

This order shall become effective on the first day after service 
upon respondent and copies hereof shall be served upon the par- 
ties. 


(No. 11,848) 


In re ELMER MULSO. P&S Docket No. 3851. Decided August 9, 
1967. 


Failure to pay—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from failing to pay when due the full purchase price of live- 
stock purchased in commerce and failing to honor drafts authorized by 
respondent to be drawn against him in payment of such livestock and 


suspending him as a registrant under the act for a period of 30 days. 


Garrett N. Wyss for complainant. 
Kenneth E. Scott, of Dougherty and Scott, Fairmont, Minn., for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on May 16, 1967, by the Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging respond- 
ent with violations of the Act and the regulations thereunder (9 
CFR 201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an amended answer on July 6, 1967, in which 
respondent admits the jurisdictional allegations of the complaint, 
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neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 


the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Elmer Mulso, hereinafter referred to as the respondent, 
is an individual residing at Sherburn, Minnesota. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 

(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, as 
well as at divers other times and in connection with other similar 
transactions during the month of December, 1966, purchased live- 


stock in commerce and failed to pay, when due, the full purchase 
price of such livestock. 


Date of No. of Purchase Purchased 
Purchase Head Price at 
1966 


December 5 86 $ 9,763.35 Sulphur Springs Livestock 
Commission Company 
Sulphur Springs, Texas 
December 6 95 10,565.22 Farmers & Ranchers Livestock 
Commission Co. 


Paris, Texas 


December 8 92 7,404.42 Pike County Livestock Exchange 
Glenwood, Arkansas 
December 9 53 5,911.26 Hugo Sales Commission, Inc. 


Hugo, Oklahoma 
December 9 102 10,607.61 Montgomery County Auction 
Mt. Ida, Arkansas 


December 11 61 7,430.33 Cattlemen’s Livestock Commission 
Company 
Texarkana, Texas 
December 12 58 6,648.94 Sulphur Springs Livestock 


Commission Company 
Sulphur Springs, Texas 
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Date of No. of Purchase Purchased 
Purchase Head Price at 
1966 
December 14 48 5,195.76 Cattlemen’s Livestock Commission 
Company 
Texarkana, Texas 
December 14 88 9,512.18 Idabel Livestock Commission 


Company, Inc. 
Idabel, Oklahoma 


December 15 75 8,390.41 Hope Livestock Auction 
Hope, Arkansas 
December 16 58 6,109.11 Montgomery County Auction 
Mt. Ida, Arkansas 
December 17 33 8,968.12 Scott County Livestock Auction, Inc. 


Waldron, Arkansas 


3. On or about the dates and in connection with the transac- 
tions set forth below, as well as at divers other times and in con- 
nection with other similar transactions, during the month of 
December, 1966, drafts were drawn against respondent pursuant 
to agreements between respondent and the drawers of the drafts, 
in payment of the purchase price of livestock purchased in com- 
merce for respondent’s account. Upon presentment of said drafts 
for payment in the ordinary course of business, respondent caused 
payment of said drafts to be refused. 


Date of 

Purchase Amount Payee Drawer 

and of No. of of of of 

Draft Head Draft Draft Draft 
1966 


December 9 102 $10,607.61 Montgomery County Auction J. H. Sullivan 
Mt. Ida, Arkansas 

December 16 58 6,109.11 Montgomery County Auction J. H. Sullivan 
Mt. Ida, Arkansas 

December17 33 8,968.12 Scott County Auction J. H. Sullivan 

Waldron, Arkansas 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondent has willfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and section 201.43(b) of the regulations 
(9 CFR 201.43(b)). Inasmuch as complainant has recommended 


that the order consented to by respondent be issued, the order 
will be issued. 
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ORDER 


Respondent shall cease and desist from (1) failing to pay, when 
due, the full purchase price of livestock purchased in commerce; 
and (2) causing payment of drafts to be refused when presented 
for payment in the ordinary course of business, which drafts re- 
spondent has authorized to be drawn against him in payment of 
the purchase price of livestock purchased in commerce for re- 
spondent’s account. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days from and after the effective date of this order. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 11,349) 


In re PIONEER BONELESS BEEF, INC. P&S Docket No. 3784. De- 
cided August 10, 1967. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to pay when due the full purchase price of livestock 
purchased in commerce. 


Garrett N. Wyss for complainant. 
Edwin H. Pewett, of Glassie & Molloy, Washington, D. C., for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on January 
26, 1967, by the Packers and Stockyards Division, Consumer and 
Marketing Service, now the Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging respond- 
ent with violation of the Act and the regulations thereunder (9 
C.F.R. 201.1 et seq.). 


Respondent filed an amended answer on August 9, 1967, in 
which it admits the jurisdictional allegations of the complaint, 
waives oral hearing, the report of the Hearing Examiner, con- 
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sents to the entry of a specified order, which order shall have the 
same force and effect as if entered after full hearing and shall 
become effective on the first day after service upon respondent, 
and states that its amended answer is for settlement purposes 
only and does not constitute an admission by respondent that it 
has violated the Act. 


Complainant has recommended that the order consented to by 
respondent be entered, and has stated in its recommendation that 
the disposition of this matter on the basis of respondent’s amend- 
ed answer and the order consented to therein is satisfactory to 
complainant. 


FINDINGS OF FACT 


1. Pioneer Boneless Beef, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Grenada, Mississippi. 


2. Respondent is, and at all times material herein was, engaged 
in the business of buying livestock in commerce for purposes of 
slaughter. 


3. Respondent is, and at all times material herein was, a packer 
within the meaning of that term as defined in the Act. 


CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceedings 
under the Act provides: 


“$202.5 Stipulations and consent orders ... (b) Consent 
order. At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding the Secretary, 
in his discretion, may allow the respondent to consent to an 
order. In so consenting, the respondent must submit, for 
filing in the record, a stipulation or statement in which he 
admits at least those facts necessary to the Secretary’s juris- 
diction and agrees that an order may be entered against him. 
Upon a record composed of the complaint and the stipulation 
or agreement consenting to the order, the Secretary may 
enter the order consented to by the respondent, which shall 
have the same force and effect as an order made after oral 
hearing.” 


The amended answer filed by respondent comes within the pro- 
visions of the above section and may serve as the basis for the 
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entry of a consent order. The facts stated by respondent in its 
amended answer are set forth in the findings of fact and are 
sufficient to subject respondent to the jurisdiction of the Secretary 
of Agriculture under the provisions of the above section. 


Respondent has agreed to the entry of a specified cease and 
desist order and complainant has recommended that the order 
consented to by respondent be issued. The order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, in 
connection with respondent’s operations as a packer, shall cease 
and desist from failing to pay, when due, the full purchase price 
of livestock purchased in commerce. 


This order shall become effective on the first day after service 
upon the respondent. 


(No. 11,350) 


In re ROBERT COPELAND. P&S Docket No. 3849. Decided August 
11, 1967. 


Failure to pay—Bonding requirements—Suspension of registration 
—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor, failing to pay when due the full 
purchase price of livestock purchased in commerce and issuing cus- 
tomer’s drafts in payment of livestock purchased without having suffici- 
ent funds in the bank upon which they are drawn to pay such drafts 
and is suspended as a registrant under the act for 30 days and there- 
after until he complies fully with the bonding requirements. 


Samuel J. Harris for complainant. 


G. Osmond Hyde, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed July 12, 1967, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 
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This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed May 16, 1967, by the Act- 
ing Administrator, Packers and Stockyards Administration, Unit- 
ed States Department of Agriculture. The respondent is register- 
ed with the Secretary under the act as a dealer to buy and sell 
livestock in commerce for his own account and is charged with 
engaging in business as a dealer without maintaining a reason- 
able bond or its equivalent, as required by the act and the regula- 
tions issued thereunder, with failing to pay, when due, the full 
purchase price of livestock purchased in commerce, and with is- 
suing customer’s drafts in purported payment for livestock so 
purchased which drafts were dishonored when presented for pay- 
ment at the bank upon which they were drawn because of insuf- 
ficient funds in respondent’s account in violation of the act. A 


copy of the complaint and a copy’ of the rules of practice were 
served upon the respondent May 18, 1967. 


At the time of service of this complaint, respondent was notified 


in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. 


While respondent failed to timely file an answer to the com- 
plaint, in a letter received by the Hearing Clerk on June 12, 1967, 
respondent admitted issuing three checks in payment for livestock 
that were not honored by the bank upon which they were drawn. 
No reference was made in this letter to the charge set forth in 
the complaint that respondent has failed to abide by the bonding 
requirements of the act and the regulations. The matter was refer- 
red to G. Oamond Hyde, Chief Hearing Examiner for the United 
States Department of Agriculture, for the preparation of a re- 
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port without further investigation or hearing pursuant to section 
202.9(c) of the rules of practice. 


On June 26, 1967, counsel for complainant filed a document 
recommending that an order issue requiring respondent to cease 
and desist from the business practices challenged in this proceed- 
ing, and, further, that respondent be suspended as a registrant 
under the act for a period of 30 days and thereafter until he com- 
plies with the bonding requirements of the act and the regula- 
tions, and that provision be made whereby the recommended 
suspension may be terminated following such 30-day period. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Robert Copeland, is an individual whose ad- 
dress is Box 886, Olney, Texas. Respondent is now and was at all 
times material herein registered with the Secretary under the 


act as a dealer to buy and sell livestock in commerce for his own 
account, 


2. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations under the act was terminated 
on July 14, 1966. Respondent was notified by certified mail on or 
about June 21, 1966, of such termination date, and was informed 
that he would have to comply with the bonding requirements un- 
der the act and the regulations if he continued to engage in busi- 
ness as a dealer in commerce after such termination date. Not- 
withstanding this notice, respondent has continued to engage in 
the business of a dealer, buying and selling livestock in commerce 


for his own account, without filing and maintaining a reasonable 
bond or its equivalent, as required by the act and the regulations. 


8. Respondent, in the transactions set forth in the following 
table, on or about the dates there indicated, purchased livestock 
in commerce, and in purported payment therefor issued customer’s 
drafts in the amounts specified in the table which were dishonored 
when presented for payment at the bank on which they were drawn 
because of insufficient funds in respondent’s account to pay them: 


Date of No. of 
Purchase Head Purchased From Amount 
1967 
January 27 21 Seymour Stockyards Co. $2,832.26 
February 4 11 Haskell Livestock Auction Co. 1,402.82 


February 18 16 Haskell Livestock Auction Co. 1,863.05 
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4. Respondent failed to pay, when due, the full purchase price 
of the livestock mentioned in Finding of Fact 3. 


PROPOSED CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without an appropriate bond or its equivalent, as set forth in 
Finding of Fact 2, constitutes a wilful violation of section 312 (a) 


of the act (7 U.S.C. 213(a)) and sections 201.29 and 201.380 of the 
regulations issued thereunder (9 CFR 201.29 and 201.30). See 
e.g., In re Isom Martin, 8 A.D. 1247 (1949); In re Mart (Bill) 
White, 23 A.D. 1104 (1964) ; In re Harold Hack d/b/a Traer Live- 
stock, 25 A.D. 1008 (1966). In addition, by reason of the facts set 


forth in Findings of Fact 3 and 4, respondent wilfully violated 
section 312(a) of the act, supra, and section 201.43 (b) of the reg- 
ulations (9 CFR 201.43(b)). See, e.g., In re Dean Spencer, 22 
A.D. 1151 (1963) ; In re Wayne R. Lehmann, 23 A.D. 1494 (1964). 


Respondent should be ordered to cease and desist from such viola- 


tions and be suspended as a registrant under the act for a period 
of 30 days and thereafter until he fully complies with the bond- 
ing requirements of the act and the regulations issued thereunder, 


as recommended by complainant. See, e.g., In re Isom Martin, 


supra; In re Ray York, 20 A.D, 1112 (1961); In ve Walter R. 


Sledge, 24 A.D. 477 (1965) ; In re Harold G. Carnes, 24 A.D. 1189 
(1965). rc 


PROPOSED ORDER 


Respondent shall cease and desist from (a) engaging in busi- 
ness in commerce in any capacity for which bonding is required 
under the act and the regulations without filing and maintaining 
a reasonable bond or its equivalent, as required by the act and 


the regulations issued thereunder, (b) failing to pay, when due, 


the full purchase price of livestock purchased in commerce, and 
(c) issuing customer’s drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank upon which they are drawn to pay such drafts. 


Respondent is suspended as a registrant under the act for a 


period of 30 days and thereafter until he complies fully with the 
bonding requirements of the act and the regulations issued there- 
under. At the request of respondent, when he demonstrates that 
he has fully complied with the bonding requirements of the act 


and the regulations, a supplemental order will be issued in this 
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proceeding terminating this suspension after the 30-day period 
has expired. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 11,351) 


In re MORRELL E. CORNMAN. P&S Docket No. 3782. Decided 
August 11, 1967. 


Bonding requirements—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor as required by the act and the 
regulations issued thereunder. 


Samuel J. Harris for complainant. 
Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 
The recommended decision and order of the hearing examiner 
filed July 11, 1967, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 


the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This complaint under the Packers and Stockyards Act, as 
amended (7 U.S.C. 181 et seq.), hereinafter called the act, charges 
that respondent, a registered dealer under the act, engaged in 
operations as a dealer without complying with the bonding re- 


quirements of the act and regulations, in wilful violation thereof. 
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A copy of the complaint and a copy of the rules of practice were 
served on respondent by certified mail on January 28, 1967, and 
at the same time he was notified in a covering letter that an 
answer should be filed within 20 days, and that, in accordance 
with the rules of practice, failure to answer would constitute an 
admission of the facts alleged and failure to request a hearing 
would constitute a waiver of hearing. Respondent has not filed 
an answer nor requested a hearing, and on March 7, 1967, com- 
plainant, by its counsel, filed a recommendation stating that re- 
spondent is now in compliance with the bonding requirements of 
the act and regulations and requesting the issuance of a default 


order directing respondent to cease and desist from operating 
without a bond. 


The matter was referred to Benj. M. Holstein, Hearing Ex- 
aminer, Office of Hearing Examiners, United States Department 
of Agriculture, for the preparation of a recommended decision 
without further investigation or hearing, as provided by the rules 
of practice in default cases (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. Respondent, Morrell E. Cornman, is an individual whose 
mailing address is R. D. +5, Box 367, Carlisle, Pennsylvania. At 
all times material herein, respondent was engaged in the busi- 
ness of buying and selling livestock in commerce for his own ac- 
count and was registered with the Secretary of Agriculture as a 


dealer under the act to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations under the act was terminated 
on January 2, 1965. By certified mail on or about November 12, 
1964, respondent was notified of such termination date and was 
informed that he would have to comply with the bonding require- 
ments under the act and regulations if he continued to engage in 
business as a dealer in commerce after such termination date. Not- 
withstanding such notification, respondent continued to engage in 
the business of a dealer buying and selling livestock in commerce 
for his own account or the account of others after such termination 
date without filing and maintaining a reasonable bond or its 
equivalent, as required by the act and regulations. 


CONCLUSIONS 


The failure of respondent to answer the complaint constitutes 
an admission of the material allegations of fact contained therein, 
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and such allegations have been adopted as the Findings of Fact 
(9 CFR 202.9(c)). 


Respondent’s operations in business as a dealer under the act 
after the termination of his bond, despite prior notification of 
such termination and without filing or maintaining another bond 
or its equivalent, as set forth in Finding 2, constitutes wilful 
violation of section 312(a) of the act (7 U.S.C. 213(a)) and of 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30), as charged. In re Rodney Shimek, 26 A.D. 357, 359 
(1967) ; In re Robert J. Cohen, 26 A.D. 181, 1384 (1967); In re 
Harold Hack, d/b/a Traer Livestock, 25 A.D. 1003, 1005 (1966). 
It is concluded that the cease and desist order recommended by 
complainant should be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the act and regulations without filing and maintaining a reason- 
able bond or its equivalent, as required by the act and regulations. 


This order shall become effective on the sixth day after service 


thereof upon respondent, and copies hereof shall be served upon 
the parties. 


(No. 11,352) 


In re ALLAN H. KEEFER, d/b/a DOUD AND KEEFER. P&S Docket 
No. 3107. Decided August 11, 1967. 


PRIOR ORDER AMENDED 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), an order 
was issued July 15, 1964, which, in part, suspended respondent 
as a registrant under the Act until he demonstrates that he is no 
longer insolvent, with such suspension to be held in abeyance and 
not to become effective so long as respondent does not engage in 
business as a market agency or dealer under the Act. 
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Complainant has recommended that the suspension provision of 
such order be modified in order to permit respondent to obtain 
employment with Linden Packing Company, Newark, New Jersey, 
a packer within the meaning of that term as used in the Act. 
Such employment would be on a salary basis, as a dealer buying 


livestock only for slaughter as an employee of a meat packer, 
said Linden Packing Company. 


Accordingly the suspension provision of the order of July 15, 
1964, is hereby modified so as to provide that respondent is sus- 
pended as a registrant under the Act until he demonstrates that 
he is no longer insolvent, such suspension to be held in abeyance 
and not become effective so long as respondent does not engage 
in business as a market agency or dealer under the Act, provided, 
that respondent may engage in business as a dealer buying live- 
stock only for slaughter as an employee of a meat packer, Linden 
Packing Company, Newark, New Jersey. The order of July 15, 
1964, shall remain in full force and effect in all other respects. 


Copies hereof shall be served on the parties. 


(No. 11,353) 


In re MARKET AGENCIES OPERATING AT THE SALT LAKE UNION 
Stock YARDS. P&S Docket No. 457. Decided August 11, 
1967. 


Continuation of rates and charges 


Respondents’ current schedule of rates and charges is continued in effect up 
to and including August 31, 1969. 


J. Robert Franks for Packers and Stockyards Administration. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on July 26, 1965 (24 
A.D. 952), continuing in effect to and including August 31, 1967, 
an order issued on October 21, 1963 (22 A.D. 1125), authorizing 
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assessment of the current temporary schedule of rates and 
charges. 


By a petition filed on July 28, 1967, one of the respondents re- 
quested that the current temporary schedule of rates and charges 
be extended to and including August 31, 1969. 

Prior to the issuance of the order of October 21, 1963, authoriz- 
ing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a de- 
sire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges lawfully 
prescribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 


Accordingly, the petition is granted and the order of October 
21, 1963, is continued in effect during the life of this order. 


The petitioner, which must prepare for and be ready to comply 
with this order on its effective date, desires to have it become 
effective on September 1, 1967. The Packers and Stockyards Act 


provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on September 1, 1967, and 
remain in effect to and including August 31, 1969, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 11,354) 


In re FRED L. REPLOGLE. P&S Docket No. 3817. Decided August 
11, 1967. 


Failure to pay—Checks—Insolvency—Suspension of registration— 
Default 
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Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce and failing to 
pay when due the full purchase price of such livestock and is suspended 
as a registrant under the act for a period of 30 days and thereafter 
until no longer insolvent. 


Samuel J. Harris for complainant. 
Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed July 6, 1967, to which respondent did not file exceptions, are 
adopted as the final decision and order in this proceeding. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding.under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), initiated by a complaint filed on March 24, 1967, by 
Director, Packers and Stockyards Division, Consumer and Mar- 
keting Service. It is charged in the complaint that respondent’s 
financial condition does not meet the requirements of the Act 
(7 U.S.C. 204) and that respondent has wilfully violated section 
312(a) of the Act (7 U.S.C. 218(a)) and section 201.43 of the 
regulations thereunder (9 CFR 201.48). The complaint and a 
copy of the rules of practice were served upon respondent March 
28, 1967. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.29 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and, in effect a waiver of oral hearing. Notwithstanding 
such notice, the respondent has not filed an answer. The matter 
was referred to Will Rogers, Hearing Examiner, Office of Hear- 
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ing Examiners, United States Department of Agriculture for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice (9 CFR 
202.9(c) ). 


FINDINGS OF FACT 


1. (a) Fred Replogle, hereinafter referred to as the respond- 
ent, is an individual whose mailing address is Route #3, Abilene, 
Kansas. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets. 
As of January 20, 1967, respondent had current liabilities totaling 
$11,360.08, and current assets totaling $650.00, resulting in an 
excess of current liabilities over current assets of $10,710.08. 


38. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce, and in pur- 
ported payment therefor issued checks which were returned un- 
paid by the bank upon which they were drawn because respondent 
did not have sufficient funds on deposit in the account upon which 
such checks were drawn. 


Date of Date of No. of Purchased Amount of 
Purchase Check Head From Check 
1965 1965 


December 18 December 18 38 Wilson Livestock Auction $5,558.36 


1966 1966 
June 4 June 4 21 a “ a 4,754.71 
July 9 July 9 5 _ i 1,059.66 


4. Respondent failed to pay, when due, the full purchase price 
of the livestock referred to in paragraph 3 above. 


CONCLUSIONS 


By operating as a dealer as set forth in Findings of Fact 2, 3, 
and 4 above, respondent is insolvent and respondent’s financial 
condition does not meet the requirements of the Act (7 U.S.C. 
204) and respondent has wilfully violated section 312(a) of the 
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Act (7 U.S.C. 218(a)) and section 201.43 of the regulations 
thereunder (9 CFR 201.43). Respondent should be ordered to 
cease and desist from these violations and his registration should 
be suspended until such time as he demonstrates that he is no 
longer insolvent. 


On May 5, 1967, the complainant filed its recommendation in 
the matter, the contents of which are adopted in the Proposed 
Order herein. i 


PROPOSED ORDER 


Respondent shall cease and desist from: 





1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank account upon which they are drawn to pay such 
checks; and 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating the suspension after the 
30-day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 11,355) 


In re MIDDLETOWN BEEF Co., INC., and SAMUEL COHEN. P&S 
Docket No. 38138. Decided August 14, 1967. 


Packer—Checks—Failure to pay—Cease and desist—Default 





Respondents are ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce, failing to pay 
when due the full purchase price of such livestock and purchasing live- 
stock in commerce while insolvent unless the full purchase price is paid 
at time of purchase. 
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Dona Kahn for complainant. 
Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed July 11, 1967, to which respondents did not file exceptions, 
are adopted as the final decision and order in this proceeding, 
except that the last sentence of the order is deleted.* 


Copies hereof shall be served upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This complaint under the Packers and Stockyards Act, as 
amended (7 U.S.C. 181 et seq.), hereinafter called the act, alleges 
that respondents, Middletown Beef Company, Inc., a Connecticut 
corporation in the meat packing business, and Samuel Cohen, its 
managing officer, issued checks in payment for livestock which 
were returned unpaid because of insufficient funds, purchased 
livestock for slaughter and failed to pay the full purchase price 
thereof, and purchased livestock during a period when the cor- 
poration’s current liabilities exceeded its current assets and with- 
out paying for such livestock at the time of purchase. The com- 
plaint charges that respondents thereby violated section 202 (a) 
of the act (7 U.S.C. 192(a)), and section 201.43(b) of the regu- 
lations (9 CFR 201.43(b)). 


The complaint was served upon respondents on March 28, 1967. 
In a letter filed with the hearing clerk April 11, 1967, counsel for 
Samuel Cohen stated that his client intended to file an answer 
and to appear at a hearing, and requested an extension of the 
hearing and answer dates. On April 12, the Acting Chief Hear- 
ing Examiner extended the date for filing an answer to May 17, 
1967 and continued the hearing without date. 


No answer was filed and nothing further has been heard from 
either respondent or on their behalf. Complainant’s counsel 
recommends the issuance of a default order directing the respond- 





*The last sentence of the hearing examiner’s recommended order as it appears herein has 
been deleted. 
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ents to cease and desist from the practices described in the com- 
plaint, and the matter was referred to Benj. M. Holstein, Hear- 
ing Examiner, Office of Hearing Examiners, United States De- 
partment of Agriculture, for the preparation of a recommended 
decision. 


FINDINGS OF FACT 


1. (a) Respondent Middletown Beef Co., Inc., a corporation, 
hereinafter referred to as the corporation, has its principal place 
of business located at River Road, Middletown, Connecticut, and 
was incorporated under the laws of the State of Connecticut on 
August 17, 1959. 


(b) The corporation was at all times material herein en- 
gaged in the business of buying livestock in commerce for pur- 
poses of slaughter and of manufacturing meats and meat food 
products for sale and shipment in commerce. 


(c) The corporation was at all times material herein a 
packer within the meaning and subject to the provisions of the 
act. On November 15, 1966, the corporation filed a petition in 
bankruptcy. 


(d) Respondent Samuel Cohen was at all times material 
herein an officer of the corporation. Respondent Cohen dominated 
and controlled the livestock procurement operations of the cor- 
poration and was the only officer or employee authorized to issue 
checks in payment for the purchases of slaughter livestock. 


(e) Prior to the 1959 incorporation of respondent corpora- 
tion, respondent Samuel Cohen was a stockholder and officer of 
the Middletown Packing Company, Inc., which was engaged in 
the business of a packer from 1945 to 1958 at the same physical 
plant that respondent corporation occupied on River Road, Mid- 


dletown, Connecticut. Respondent Cohen was manager of the 
Middletown Packing Company, Inc. packing operations, and domi- 
nated and controlled its operations during the years 1957-1958. 
In 1958 Middletown Packing Company, Inc. was unable to pay 
its debts as they matured in the normal course of business and 


was declared a bankrupt. 


(f) Respondent Samuel Cohen is now the livestock buyer, 
meat salesman and general manager of the River Packing Com- 


pany, a corporation operating as a packer at the same River Road 
premises as did respondent corporation. 
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2. Respondents, in connection with the corporation’s opera- 
tions as a packer, on or about the dates and in the transactions 
set forth below, purchased livestock for slaughter and in pur- 

| ported payment therefor issued checks which were returned un- 
paid by the bank upon which they were drawn because the cor- 
poration did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


Date of No. of Stockyard Amount 
Check Head Purchased of 
1966 At Check 
October 24 15 Seymour’s Commission Sales $2,983.74 
DeKalb, New York 
October 26 7 D. R. Chambers & Sons, Inc. 1,131.00 
Unadilla, New York 
October 26 11 Empire Livestock Marketing 5,284.95 


Cooperative, Inc. 
Bullville, New York 
October 26 21 Jaeger’s Live Stock Auction 
Market 
Sussex, New Jersey 
October 27 14 Livestock Co-operative 2,863.98 
Auction Market Assoc. 
Hackettstown, New Jersey 
October 29 16 Hillsdale Farmers Auction, Inc. 3,694.43 
Hillsdale, New York 
October 29 25 Luther’s Livestock Commission 4,755.91 
Market 
Wassaic, New York 
October 29 21 Milford Commission Sales Stable 3,454.37 
Milford, New York 
October 29 30 Norwich Commission Sale, Inc. 5,970.14 
Norwich, New York 
October 29 18 Wallkill Livestock Market 3,732.45 
Walden, New York 
October 29 21 Seymour’s Commission Sales 3,788.38 
Lowville, New York 


October 29 41 Welch Livestock Market, Inc. 8,187.84 


West Edmeston, New York 
October 31 22 Seymour’s Commission Sales 3,273.09 
DeKalb, New York 


8. Respondents, in connection with the corporation’s operations 


as a packer, on or about the dates and in connection with the 
transactions set forth below and in finding 2, purchased livestock 


for slaughter and failed to pay the full purchase price of such 
livestock. 
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Date No. of Stockyard Purchase 
1966 Head Purchased At Price 
October 29 4  #D.R. Chambers & Sons, Inc. $ 614.00 

Unadilla, New York 
October 31 30 Jaegers Live Stock Auction 5,428.02 
Market 
Sussex, New Jersey 
October 381 18 Wallkill Livestock Market 8,404.80 
Walden, New York 
October 31 33 Welch Livestock Market, Inc. 4,642.12 
West Edmeston, New York 
October 31 18 Seymour’s Commission Sales 2,928.85 
Lowville, New York 
October 31 3 Hillsdale Farmers Auction, Inc. 579.26 
Hillsdale, New York 
November 1 14 Livestock Co-operative Auction 2,596.48 


Market Assoc. 
Hackettstown, New Jersey 


November 1 29 Norwich Commission Sale, Inc. 4,793.73 
Norwich, New York 

November 2 26 Milford Commission Sales Stable 4,056.73 
Milford, New York 

November 2 20 Seymour’s Commission Sales 3,387.12 


DeKalb, New York 


4. Respondents, in connection with the corporation’s opera- 
tions, as a packer, during the period June 24, 1966 through No- 
vember 2, 1966, operated while its current liabilities exceeded its 


current assets and in connection*with the transactions set forth 


in finding 8, failed to pay for purchases of livestock at the time 
of purchase. 


CONCLUSIONS 


The failure of respondents to file a responsive pleading con- 


stitutes an admission of the material allegations of fact contained 
in the complaint, and such allegations have been adopted as the 
Findings of Fact herein (9 CFR 202.9 (b) (c)). 


The issuance of checks in payment for livestock purchased 


without sufficient funds on deposit to pay such checks, the failure 
to pay the full purchase price of such livestock, and the purchase 
of livestock at a time when respondent corporation’s current lia- 


bilities exceeded its current assets and without paying for such 


livestock at the time of purchase, constitute unfair practices in 
violation of section 202(a) of the act (7 U.S.C. 213(a)). Such 


practices are also contrary to the requirements of section 201.43 


(b) of the regulations (9 CFR 201.48(b)). In re William J. 


Malamis, 26 A.D, 24 (1967); In re Ryals Packing Company, 25 
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(1966). It is concluded that the order recommended by com- 
plainant should be issued. 


ORDER 
Respondent Samuel Cohen and respondent Middletown Beef 
Company, Inc., its officers, directors, agents and employees, di- 


rectly or indirectly through any corporate or other device, shall 
cease and desist from: 


(1) Issuing checks in payment for livestock purchased in com- 


merce without having and maintaining sufficient funds on deposit 
in the bank account upon which such checks are drawn; 


(2) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


(8) Purchasing livestock in commerce while current liabilities 


exceed current assets unless the full purchase price of the live- 
stock is paid at the time of purchase. 


(No. 11,356) 


In re TED PERRION. P&S Docket No. 3861. Decided August 14, 
1967, 


Dismissal—Service of complaint not perfected 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


On recommendation of the complainant, the disciplinary com- 
plaint filed herein under the Packers and Stockyards Act, 1921 


(7 U.S.C. 181 et seq.), is dismissed without prejudice due to in- 


ability to effect service upon respondent, whose whereabouts are 
unknown. 


(No. 11,357) 


In re BoB E. GRACE. P&S Docket No. 3820. Decided August 28, 
1967. 


Suspension terminated 
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Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued July 19, 1967, suspending respondent 


as a registrant under the Act until he fully complies with the 
bonding requirements of the Act and the regulations. Complainant 


has now recommended that a supplemental order be issued termi- 
nating the suspension of respondent as a registrant under the Act 
as respondent has fully complied with the bonding requirements 


of the Act and the regulations, 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of July 19, 1967, is hereby terminated. Such 
order shall remain in full force and effect in all other respects. 


Copies hereof shall be served upon the parties. 


(No. 11,358) 


In re LA Voy ORNER, d/b/a BLACKHAWK FEEDER PIG COMPANY. 
P&S Docket No. 3821. Decided August 28, 1967. 


Checks—Records—Failure to pay—Insolvency—Suspension of regis- 
tration—Default 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce and failing to 


pay when due the full purchase price of such livestock, is ordered to 


keep records that fully disclose all transactions in his business under 


the act and is suspended as a registrant for a period of 60 days and 
thereafter until no longer insolvent. 


Ronald D. Cipolla for complainant. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 


filed July 6, 1967, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 
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This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 


the parties, 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 


It was instituted by a complaint filed on March 29, 1967, by 
the Packers and Stockyards Division, Consumer and Marketing 


Service (now the Packers and Stockyards Administration), Unit- 
ed States Department of Agriculture. The respondent, registered 
under the Act as a dealer, was charged with failing to pay for 


livestock purchased in commerce, engaging as a dealer while his 
financial condition did not meet the requirements of the Act, and 
failing to keep required records. 

Copies of the complaint and the rules of practice were served 
on respondent on April 1, 1967, and he was notified in writing 
that an answer should be filed within 20 days, and that failure to 


deny the allegations of the complaint would constitute admission 
of them. Respondent has filed nothing. 


Complainant has filed a recommendation that a cease and desist 


order be issued against respondent and that his registration be 
suspended for 60 days and thereafter until he demonstrates that 
he is no longer insolvent. 


The proceeding was assigned to Hearing Examiner Jack W. 
Bain on July 3, 1967, and on July 6, 1967, he issued a recommend- 


ed decision without further investigation or hearing, pursuant to 
Section 202.9(c) of the Rules of Practice (7 CFR 202.9(c) ). 


PROPOSED FINDINGS OF FACT 


1. The respondent, La Voy Orner, is an individual who at all 
times material herein was doing business as Blackhawk Feeder 
Pig Company at Hudson, Iowa; engaged in the business of buy- 


ing and selling livestock in commerce for his own account; and 
was registered with the Secretary of Agriculture under the Act 
as a dealer to buy and sell livestock in commerce. 
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2. Respondent’s current liabilities exceed his current assets. As 
of October 26, 1966, his current liabilities exceeded his current 
assets by approximately $39,000. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce, and in purported payment therefor 
issued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


Date of Date of No. of Head Purchased Amount of 
Purchase Check and Species From Check 
1966 

July 1 July 1 254 Pigs Sioux Center $5,946.25 
Sales Co. 
Sioux Center, Iowa 

August 8 August 8 210 Pigs Bingley Sales Co. 4,562.40 
Knoxville, Iowa 

August 13 August 13 316 Pigs Bingley Sales Co. 7,797.37 


Knoxville, Iowa 

August 27 August 29 104 Pigs Middletown Auction 1,824.50 
Sales 
Middletown, Iowa 

September 7 September 7 17 Pigs Maquoketa Sales Co. 505.76 
Maquoketa, Iowa 

September 8 September 8 10 Pigs Interstate Producers 292.50 

Livestock Association, 

Producers Livestock 
Marketing Center 
Waukon, Iowa 

September 9 September 13 327 Pigs Pete Younger 7,943.50 
Maryville, Missouri 


4. Respondent failed to pay, when due, the full amount of the 
purchase price of the livestock referred to in paragraph 3 above. 


5. Respondent, during the period from on or about July 31, 
1966, through on or about October 26, 1966, in connection with 
his dealer operations under the Act, failed to keep accounts, 
records, and memoranda which fully and correctly disclosed all 
transactions involved in his business, in that he failed to keep: 
(a) a general ledger of accounts showing assets, liabilities, in- 
come, expenses, and net worth, (b) invoices for all livestock pur- 
chases and sales, (c) monthly bank reconciliations, and (d) an 
accurate record of the number, weight, and price of livestock 
bought, sold, or otherwise disposed of each business day. 
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PROPOSED CONCLUSIONS 


Respondent’s financial condition, shown above in Finding 2, 
does not meet the requirements of the Act. By issuing checks for 
livestock purchased without maintaining a sufficient bank balance 
to pay them when presented, and by failing to pay the full pur- 
chase prices when due, respondent willfully engaged in unfair 
and deceptive practices and devices in buying livestock, as in Find- 
ings 3 and 4, in violation of section 312(a) of the Act (7 U.S.C. 
213(a)). Failing to pay promptly was also in violation of section 
201.43(b) of the regulations (9 CFR 201.43(b)). By failing to 
keep full and adequate records of his business as a registered 
dealer under the Act, respondent willfully violated section 401 of 
the Act (7 U.S.C. 221) and section 201.46 of the regulations (9 
CFR 201.46). For these violations, respondent should be ordered 
to discontinue them and his registration should be suspended, as 
recommended by complainant and set out below. 


PROPOSED ORDER 


Respondent shall cease and desist from: (1) issuing checks in 
payment for livestock purchased in commerce without having 
and maintaining sufficient funds on deposit in the bank account 
upon which they are drawn to pay such checks; (2) failing to 
pay, when due, the full purchase price of livestock purchased in 
commerce. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business under the Act, including, among others: (a) a gen- 
eral ledger of accounts showing assets, liabilities, income, expenses, 
and net worth, (b) invoices for all livestock purchases and sales, 
(c) monthly bank reconciliations, and (d) an accurate record of 
the number, weight, and price of livestock bought, sold, or other- 
wise disposed of each business day. 


Respondent is suspended as a registrant under the Act for 
60 days and thereafter until he demonstrates that he is no longer 
insolvent. When he so demonstrates, a supplemental order will 
be issued in this proceeding terminating the suspension after 
the 60 day period. 


Except as to service, this order shall become effective on the 
sixth day after service hereof on respondent. 


Copies hereof shall be served on the parties. 
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(No. 11,359) 


In re TRI-STATE LIVESTOCK AUCTION, INC. P&S Docket No. 3822. 
Decided August 28, 1967. 


Failure to pay—Insolvency—Suspension of registration—Default 


Respondent, a market agency and dealer, is ordered to cease and desist from 
failing to maintain its account for shippers proceeds in accordance with 
regulations, failing to remit net proceeds to consignors, issuing in- 
sufficient funds checks or drafts in payment of purchased livestock and 
failing to pay when due for such livestock, is ordered to keep adequate 
records of its transactions under the act and is suspended as a registrant 
for 60 days and thereafter until no longer insolvent. 


Dona S. Kahn for complainant. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed July 13, 1967, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 6th day after service 
upon respondent and copies hereof shall be served upon the 
parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 





This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a complaint filed on 
March 29, 1967, and served upon respondent on April 4, 1967. Re- 
spondent has failed to file an answer to the complaint within the 
time prescribed by the rules of practice (9 CFR 202.9(a)) and 
is in default. Under the provisions of section 202.9(b) of the rules 
of practice (9 CFR 202.9(b)), such failure to answer constitutes 
an admission of the allegations set forth in the complaint; and 
under the provisions of section 202.9(c) of the rules of practice 
(9 CFR 202.9(c)), such failure to answer also constitutes a 
waiver of oral hearing. 
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The complaint charges that the respondent’s financial condition 
does not meet the requirements of the Act (7 U.S.C. 204), and 
that in connection with its operations as a market agency and 
dealer, respondent (1) issued “insufficient fund checks” in pur- 
ported payment for livestock purchases, (2) failed to pay, when 
due, the full purchase price of livestock purchases, (3) failed to 
maintain and use properly its custodial account for shippers’ pro- 
ceeds, and (4) failed to keep accounts, records and memoranda 
which fully and correctly disclosed all transactions in its business, 
contrary to sections 307, 312(a) and 401 of the Act (7 U.S.C. 
208, 213(a), 221) and sections 201.40, 201.41, 201.42(a), 201.43 
and 201.46 (a) of the regulations (9 CFR 201.40, 201.41, 201.42 (a), 
201.43, 201.46(a)). In re Alford S. Bailey, 25 A.D. 219 (1966) ; 
In re W. I. Bowman, 23 A.D. 1074, 1086-1087 (1964), affirmed, 
363 F.2d 81 (5th Cir. 1966). 


PROPOSED FINDINGS OF FACT 


1. (a) Tri-State Livestock Auction, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at St. George, Utah. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and operat- 
ing the Tri-State Livestock Auction, Inc. stockyard, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard, and buying and 
selling livestock in commerce for its own account; 


(8) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities presently exceed its current 
assets and it is unable to meet its current obligations as they 
come due in the usual course of business. As of November 30, 
1966, respondent’s current liabilities ($44,828.16) exceeded its 
current assets ($1,631.73) by $43,196.43. 


8. Respondent, during the period April through November, 
1966, failed to maintain and use properly its custodial account 
for shippers’ proceeds, thereby endangering the faithful and 
prompt accounting for and payment of the portions thereof due 
the owners or consignors of livestock, in that: 
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(a) As of November 30, 1966, respondent had outstanding 
checks drawn on its custodial account in the amount of $4,334.81, 
and to offset said checks, cash in said bank account in the amount 
of $57.59, no deposits in transit and no current proceeds receiv- 
able, resulting in a deficiency of $4,277.22 in funds available to 
pay shippers’ proceeds; and 


(b) As of the dates and in the transactions set forth below, 
checks drawn by respondent on its custodial account in payment 
of net proceeds resulting from the sale of livestock by respondent 
at the stockyard on a commission basis, were not paid by the 
bank upon which they were drawn when presented for payment 
because of insufficient funds in said account. 


Date of 

Check No. of Amount of 

1966 Consignor Head Check 
September 15 Lyle Sparks 1 $ 99.85 
October 27 John Vaughn 5 704.15 
Jack Simkins 1 71.47 
Preston Hafen 1 56.00 
November 3 Victor Frei 8 962.17 
Matt Grey 3 390.29 
10 Kelley Wilson 1 107.56 
Duane Blake 13 1,158.86 
Claud Braswell 1 84.23 


(c) On or about April 26, 1966, respondent drew a draft on 
its custodial account, in the amount of $3,674.72, in payment of 
the purchase of 36 head of livestock by it for its own account as a 


dealer. The draft was paid by the bank from the custodial account 
on May 11, 1966. 


4, Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below and in paragraph 3(b) above, 
failed to transmit or deliver to the consignors of livestock, the 
net proceeds received from the sale of livestock consigned to re- 
spondent for sale at the stockyard on a commission basis. 


Date No. of Net Proceeds 
1966 Name of Consignor Head Due 
October 13 Hurricane Roping Club 6 $489.91 
November 3 Clover Valley Cattlemen 1 119.47 
Jimmie Hughs 1 89.85 


5. Respondent, in connection with its operations as a dealer, on 
or about the dates and in the transactions set forth below, purchas- 
ed livestock in commerce, and in purported payment therefor, 
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drew drafts on its general bank account, which drafts were not 
honored when presented for payment at the bank upon which 
they were drawn because of insufficient funds on deposit in said 
account. 


Date of 
Draft Name of 
1966 Payee No. of Head Amount 
August 30 Erwin Burns 32 $3,416.29 
Alamo, Nevada 
October 21 Harold Pratt 24 2,921.75 
Fredonia, Arizona 
October 23 Earl Jackson 12 1,744.85 
Kanab, Utah 
November 1 Lorna Shumway 44 4,528.05 
Kanab, Utah 
Herman Jensen 8 1,163.20 
Kanab, Utah 
A. F. Jensen 17 2,255.44 
Kanab, Utah 
Don Pugh 20 1,648.86 
Kanab, Utah 
5 Norris Brown 32 3,266.50 
Kanab, Utah 
Mack Frost 80 7,105.80 
Kanab, Utah 
Don Swapp 22 2,021.49 


Kanab, Utah 


6. Respondent failed to pay the full purchase price of the live- 
stock referred to in paragraph 5 above. 


7. Respondent, during the year 1966, in connection with its 
business as a market agency and dealer under the Act, failed to 
keep accounts, records and memoranda which fully and correct- 
ly disclosed all transactions involved in its business, in that re- 
spondent failed to keep (1) a general ledger of accounts showing 
assets, liabilities, income, expenses and net worth; (2) monthly 
reconciliations of its general and custodial bank accounts; (3) an 
accurate record of the number and weight of livestock bought, 
sold or otherwise disposed of each business day, and the prices 
paid or received therefor; (4) copies of all purchase and sales in- 
voices; and (5) a record of market support purchases from con- 
signments. 
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PROPOSED CONCLUSIONS 


By reason of the facts set forth in paragraph 2 herein, re- 


spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in paragraphs 3 and 4 herein, 


respondent has violated sections 307 and 312(a) of the Act (7 


U.S.C. 208, 218(a)) and sections 201.40, 201.41, 201.42(a) and 
201.43 of the regulations (9 CFR 201.40, 201.41, 201.42(a), 
201.43). 


By reason of the facts set forth in paragraphs 5 and 6 herein, 


respondent has violated section 312 of the Act, supra, and section 
201.43 (b) of the regulations (9 CFR 201.43 (b)). 


By reason of the facts set forth in paragraph 7 herein, re- 


spondent has violated section 401 of the Act (7 U.S.C. 221) and 
section 201.46(a) of the regulations (9 CFR 201.46(a) ). 


PROPOSED ORDER 


Respondent, Tri-State Livestock Auction, Inc., St. George, Utah, 


its officers, directors, agents, and employees, directly or through 


any corporate or other device shall (1) cease and desist from 
failing to maintain its “‘Custodial Account for Shippers’ Proceeds” 
in conformity with the provisions of section 201.42 of the regula- 


tions; issuing checks drawn upon its custodial account for ship- 


pers’ proceeds for any purpose not authorized or approved under 
the provisions of section 201.42 of the regulations; failing to remit 
to the consignors or other persons entitled thereto the net pro- 
ceeds due to them from the sale of consigned livestock, in con- 


formity with section 201.48(a) of the regulations; issuing checks 


or drawing drafts in payment for livestock purchased without 
having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks or drafts; 


and failing to pay, when due, the full purchase price for livestock 


purchased; (2) keep such accounts, records, and memoranda as 


will fully and correctly disclose all transactions involved in its 
operations as a market agency and dealer in commerce, including 
(a) a general ledger of accounts showing assets, liabilities, in- 


come, expenses and net worth; (b) monthly reconciliations of its 


general and custodial bank accounts; (c) an accurate record of 


the number and weight of livestock bought, sold, or otherwise dis- 
posed of each business day, and the prices paid or received there- 
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for; (d) copies of all purchase and sales invoices; and (e) a record 
of market support purchases from consignments; and (3) deposit 
the gross proceeds received from the sale of livestock handled on a 


commission or agency basis in a separate bank account designated 
as “Custodial Account for Shippers’ Proceeds,” or by some similar 


identifying designation; drawn on such account only for payment 
of the net proceeds due the consignors or other persons whom 


respondent has knowledge are entitled thereto, and to obtain 
therefrom the sums due respondent as compensation for its serv- 
ices, and for payment of lawful marketing charges; and make 


deposits in said account of amounts equal to any proceeds re- 


ceivable from the sale of consigned livestock that are not received 
by respondent within three days of the sale of the livestock. 


Respondent’s registration as a market agency and dealer is 
suspended for a period of 60 days and thereafter until such time 


as it demonstrates it is no longer insolvent. When it so demon- 


strates a supplementary order will be issued terminating this 
suspension after the 60-day period. 





(No. 11,360) 


in re HERBERT WARD. P&S Docket No. 3827. Decided August 28, 
1967, 


Failure to pay—Insolvency—Suspension of registration—Consent 
Respondent is ordered to cease and desist from failing to pay when due 
the full purchase price of livestock purchased in commerce and is 


suspended as a registrant under the act for 30 days and thereafter 
until no longer insolvent. 


Samuel J. Harris for complainant. 
Sherman A. Kusin, of Harkness, Friedman & Kusin, Texarkana, Texas, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 


seq.), hereinafter referred to as the Act, instituted by a complaint 
filed April 5, 1967, by the Packers and Stockyards Division, Con- 
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(No. 11,361) 


In re HAROLD WARD BRADSHAW. P&S Docket No. 3797. Decided 
August 28, 1967. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issurance of an order requiring him to cease 
and desist from engaging in business under the act without being 


bonded therefor in accordance with the act and the regulations issued 
thereunder. 


Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 


seq.), hereinafter referred to as the Act, instituted by a complaint 
filed March 1, 1967, by the Packers and Stockyards Division, Con- 


sumer and Marketing Service, now the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing that respondent violated the bonding provisions of the Act and 


the regulations thereunder (9 OFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


On August 3, 1967, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 


mits nor denies the remaining allegations, waives oral hearing 


and the report of the Hearing Examiner, and consents to the 


issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. 


Complainant has filed a recommendation in which it is stated 
that respondent is now in compliance with the bonding require- 


ments of the Act and the regulations and in which complainant 
recommends that the cease and desist order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 
1. (a) Harold Ward Bradshaw, hereinafter referred to as the 


respondent, is an individual whose address is Beaver, Utah. 


(b) Respondent at all times material herein was: 
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(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 

(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations under the Act was terminated 
on December 19, 1964. Respondent was notified by certified mail 
on or about November 25, 1964 of such termination date and was 


informed that he would have to comply with the bonding require- 


ments under the Act and the regulations if he continued to engage 
in business as a dealer in commerce after such termination date. 
Notwithstanding such bonding notice, respondent, during the 
month of August 1966, resumed operations as a dealer, buying 


and selling livestock in commerce for his own account, without 
filing and maintaining a reasonable bond or its equivalent, as re- 
quired under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondent has wilfully violated section 312 (a) 
of the Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29, 201.30). 

Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 


in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 


the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 
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(No. 11,362) 































In re W. O. (BILL) SLATON and L. W. NICHOLS, d/b/a CHILDRESS 
LIVESTOCK COMMISSION Co. P&S Docket No. 3850. Decided 
August 28, 1967. 


Market agency—Failure to deposit proceeds in separate account— 
Suspension of registration—Consent 


Respondents consented to the issuance of an order requiring them to deposit 
the gross proceeds received from the sale of livestock on a commission 
or agency basis in a separate bank account, such account to be main- 
tained in accordance with the regulations, and suspending them as 

registrants under the act for a period of 7 days. 






Garrett N. Wyss for complainant. 
John T. Forbis, of Williams, Broughton & Forbis, Childress, Texas, for 
respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 





This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on May 16, 1967, by the Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging respond- 
ents with violations of the Act and the regulations thereunder (9 
CFR 201.1 et seq.), hereinafter referred to as the regulations. 


Respondents filed an answer on July 3, 1967, in which respond- 
ents admit the jurisdictional allegations of the complaint, neither 
admit nor deny the remaining allegations, waive oral hearing and 
the report of the Hearing Examiner, and consent to the issuance 
of a specified order, with findings and conclusions, for the purpose 
of this proceeding only, based on all allegations contained in the 
complaint. Complainant has recommended that the order con- 
sented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) W. O. (Bill) Slaton and L. W. Nichols, hereinafter re- 
ferred to as the respondents, are partners, d/b/a Childress Live- 
stock Commission Co., with their principal place of business lo- 
cated at Childress, Texas, post office address, Box 762, Childress, 
Texas. 
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(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of conducting and operat- 
ing the Childress Livestock Commission Co., Childress, Texas, a 
posted stockyard under the Act, hereinafter referred to as the 


stockyard ; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondents, since April 9, 1965, and in the course and 
conduct of their business as a market agency at the stockyard, 
have failed and refused to deposit the gross proceeds received 
from the sale of livestock on a commission basis in a separate 
bank account designated as “Custodial Account for Shippers’ 
Proceeds,” or by some similar identifying designation. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondents have wilfully violated sections 307 and 312(a) of 
the Act (7 U.S.C. 208, 213(a)) and section 201.42 of the regula- 
tions (9 CFR 201.42). Inasmuch as respondents have consented 
to the order set forth below and complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondents, individually, and as partners with each other or 
with other persons, are hereby ordered and directed to deposit 
the gross proceeds received from the sale of livestock handled 
on a commission or agency basis in a separate bank account 
designated as “Custodial Account for Shippers’ Proceeds,” or by 
some similar identifying designation. Such account shall be 
drawn on only for payment of net proceeds due the person or 
persons whom said respondents have knowledge are entitled 
thereto, and to obtain therefrom the sums due respondents as 
compensation for their services, and for payment of lawful mar- 
keting charges. Respondents shall make deposits in said account 
or amounts equal to any proceeds receivable from the sale of 
consigned livestock that are not received by said respondents 
within three days of the sale of the livestock. The account shall 
be kept in a manner that will clearly reflect the handling of funds 
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in compliance with section 201.42 of the regulations (9 CFR 
201.42). 


Respondents are suspended as registrants under the Act for a 
period of seven days from and after the effective date of this 
order. 


This order shall become effective on the sixth day after service 
upon respondents. Copies hereof shall be served upon the parties. 
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WINTER GARDEN Foops, INC. v. WHOLESALER’S INC. 
PACA Docket No. 2-598. Default 


(No. 11,363) 


RUDOLPH BLIER v. C. J. GOODSELL. PACA Docket No. 2-275. De- 
cided August 2, 1967. 


Protection agreement—Counterclaim—Liability for overpayment 


Where respondent made down payment in excess of amount subsequently 
found owing, which is the contract price less expenses incurred under 
protection agreement, respondent entitled to refund on his counter- 
claim for the overpayment. Respondent’s additional claim for loss in- 
curred on a different transaction not timely and is dismissed. 


Complainant and respondent pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
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tion against respondent in the amount of $2,236.39 in connection 
with potatoes shipped in interstate commerce. 


A copy of the Department’s report of investigation was served 
upon complainant. A copy of the formal complaint and a copy of 
the report of investigation were served upon respondent. Re- 
spondent filed an answer denying liability and asserting a counter- 
claim against complainant in the amount of $868.02. 


Although the amount involved herein exceeds $1,500, the parties 
waived an oral hearing and the issues were submitted under the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20). Pursuant to such procedure, complainant was given an 
opportunity to submit additional evidence in the form of an open- 
ing statement, but no opening statement was submitted by com- 
plainant. Respondent filed an answering statement, complainant 
filed a statement in reply, and respondent submitted a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Rudolph Blier, whose address 
is P. O. Box 596, Van Buren, Maine. At the time of the trans- 
action involved herein, complainant was licensed under the Act. 


2. Respondent is an individual, Carlton J. Goodsell, doing busi- 
ness as C. J. Goodsell, whose address is 15945 North East Street, 
Lansing, Michigan. At the time of the transaction involved herein, 
respondent was licensed under the Act. 






















3. On or about March 19, 1965, in the course of interstate com- 
merce and by oral contract reduced to writing, complainant sold 
to respondent two carloads of potatoes on track in Detroit, Michi- 
gan, one car No. NRC 20058 containing 6,000 10 lb. bags of 
Brushed Round White potatoes, and the other car No. MDT 9250 
containing 3,000 20 lb. bags of Brushed Round White potatoes, 
which had been shipped from Van Buren, Maine, on or about 
March 5, 1965. The agreed purchase price of the potatoes was 
50¢ per 10 lb. bag for the shipment contained in car NRC 20058, 
and 92¢ per 20 lb. bag for the potatoes contained in car MDT 9250, 
both prices being on a delivered basis. 


4. The contract between the parties provided for protection 
against loss due to soft rot, including labor and shrinkage. It was 
understood that the potatoes would be reconditioned by respondent. 
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5. At the time of the purchase and sale, respondent paid com- 
plainant by check $2,370.00. No further payment has been made 
by respondent to complainant in connection with the transaction. 


6. An informal complaint was filed on December 7, 1965, which 
was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


The evidence in this case shows that the two carloads of potatoes 
in question were sold by complainant on March 5, 1965, to the 
A & P Tea Company at Detroit, Michigan. Upon arrival at Detroit, 
the potatoes were inspected and found to contain soft rot in excess 
of tolerance. The A & P Tea Company rejected the potatoes. Com- 
plainant then flew to Detroit and contacted respondent, who had 
purchased other potatoes from complainant, and asked if re- 
spondent would like to buy the potatoes. After a discussion, and 
having examined some of the potatoes, respondent agreed to buy 
the potatoes and regrade them, provided complainant granted 
protection against soft rot, including labor and shrinkage, and 
if a satisfactory price could be agreed upon. The parties agreed 


to a delivered price of 50¢ per bag for the 6,000 10 Ib. bags con- 
tained in car NRC 20058, and a price of 92¢ per bag for the 3,000 
20 lb. bags contained in car MDT 9250. Respondent then prepared 
a handwritten memorandum of the agreement on respondent’s 
billhead and complainant signed the agreement on the margin 
thereof. 


Respondent proceeded to recondition the two carloads of pota- 
toes, and submitted an accounting showing the shrinkage, labor 
costs and the cost of new sacks. Respondent also deducted $221.34 
as the amount of his loss on a truck shipment of potatoes he states 
he obtained from complainant on February 20, 1965. Respondent 
showed total deductions of $4,148.49, and claims a deficit due 
him from complainant amounting to $868.02. 


The total delivered contract price of the two carloads of pota- 
toes is $5,760.00. The total expenses incurred by respondent on 
the two carload shipments, that is, labor, reconditioning, new 
sacks, and freight charges, plus loss from shrinkage, for which 
complainant agreed to be responsible, amounted to $3,927.15. The 
difference between these two figures, $1,832.85, represents re- 
spondent’s obligation to complainant under the contract for the 


two carloads of potatoes. Since respondent has paid complainant 
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$2,370.00 in connection with the two carloads, respondent has 
overpaid complainant in the amount of $537.15. Complainant’s 
failure to refund $537.15 to respondent is in violation of Section 2 


of the Act. 


Respondent claims that he was authorized to deduct the loss 


incurred by him in reconditioning a truck load of potatoes which 
he obtained from complainant in February 1965, which alleged 
loss was $221.34. This is a claim arising out of a different trans- 


action which occurred more than 9 months prior to the claim as- 


serted by respondent. Under these circumstances and since no 


timely complaint in connection with the truck shipment was filed 
by respondent, the Secretary is without jurisdiction to consider 
this portion of respondent’s claim. 





Respondent should be awarded reparation on his counterclaim 
against complainant in the amount of $537.15, with interest. 


ORDER 


The complaint filed herein is hereby dismissed. 





Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $537.15, with interest thereon 
at the rate of 6 percent per annum from May 1, 1965, until paid. 


Copies of this order shall be served upon the parties. 


(No. 11,364) 





DAviD A. FLOOD, Trustee of Estate of Taylor’s Potato Chip Com- 
pany, Inc. (Bankrupt) v. M. P. CLARK, INC. PACA Docket 
No. 2-225. Decided August 2, 1967. 


Petition for reconsideration dismissed 





As the order of June 19, 1967, is supported by the evidence and the law 
applicable thereto, complainant’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 





In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
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order was issued on June 19, 1967, awarding complainant repara- 
tion against respondent in the amount of $13,893.00. Copies of 
the order were served upon both parties. On June 28, 1967, and 
within the time allowed therefor, complainant filed a petition for 
reconsideration. This action automatically stayed the order of 
June 19, 1967, pending the issuance of a further order in the pro- 
ceeding. 

After a thorough reconsideration of the evidence in this case, 
and a consideration of all of complainant’s claims of error, we 


find them to be without merit. 

We conclude that the order of June 19, 1967, is supported by 
the evidence and the law applicable thereto. Accordingly, com- 
plainant’s petition is dismissed without prior service upon re- 
spondent. The order of June 19, 1967, is reinstated and the repara- 
tion awarded in that order shall be paid within 30 days from the 
date of this order. 


Copies of this order shall be served upon the parties. 


(No. 11,365) 


SANDLAND TOMATO Co. v. TOMATOES, INC. PACA Docket No. 
2-578. Decided August 2, 1967. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on June 5, 1967, complainant seeks 
reparation against respondent in the amount of $2,853.00, in con- 
nection with a shipment of tomatoes in interstate commerce. 


A copy of the formal complaint was served upon respondent, 
and respondent filed an answer to the complaint, admitting the 
transaction as alleged but denying liability for the full amount 
claimed. In its answer, respondent claims that on May 25, 1967, 
respondent sent a bank Cashier’s Check in the amount of $500.00 
to complainant, reducing the amount due complainant to $2,353.00. 
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This amount respondent admits owing complainant. 


It is provided, in Section 7(a) of the Act (7 U.S.C. 499g), in 
part, as follows: 





“* * * Tf, after the respondent has filed his answer to the 


complaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the com- 
plaint as damages, the Secretary * * * may issue an order 
directing the respondent to pay to the complainant the un- 


disputed amount on or before the date fixed in the order 


** *» 


















Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 


$2,353.00. Payment in this amount shall be made within 30 days 


from the date of this order, with interest thereon at the rate of 6 
percent per annum from January 1, 1967, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 


the same procedure as if no order for the payment of the un- 
disputed amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 11,366) 


SPADA DISTRIBUTING Co., INC. v. JOE BELSON. PACA Docket No. 
2-14. Decided August 4, 1967. 


Breach of suitable shipping condition—Potatoes—Damages 












Where complainant-seller breached warranty of suitable shipping condition 
in shipping potatoes containing internal injury, damages awarded 
respondent-buyer in amount of allowance made to subpurchaser. Where 
seller failed to use care in shipping arrangements by not using floor 


racks, damages awarded buyer for freezing injury. Subpurchaser’s order 
to move out car partially loaded is not failure to deliver on seller’s 
part and no damages awarded. As diversion was not contemplated in 
contracts, values are based on those at contract destination. 


Golbus & Golbus, Chicago, Ill., for complainant, 


LeRoy W. Gudgeon, Chicago, Ill., for respondent. 
Edward A. Slater, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks repara- 
tion in the sum of $4,241.94, which is alleged to be the balance 
due on three carloads of potatoes sold in interstate commerce to 


respondent on or about November 24, 1964. A copy of the Depart- 


ment’s report of investigation and a copy of the formal complaint 


were served on respondent. A copy of the report of investigation 
was also served on complainant. Respondent filed an answer deny- 
ing liability on the ground that complainant failed to ship one 
carload and the two loads shipped were in breach of the contract. 


Respondent counterclaimed for damages of $1,041.94 on one of 
the loads shipped and damages of $250 on the load not shipped. 


An oral hearing was held at Chicago, Illinois, on August 11 and 
August 12, 1966. Both parties were represented by counsel. George 


Boehm, supervisor of the reconsigning bureau, Pacific Fruit Ex- 
press Co., and Fred Spada, president and general manager of 


complainant, appeared and testified on behalf of complainant. Re- 
spondent appeared and testified in his own behalf. Four deposi- 
tions were received in evidence on behalf of complainant. Both 


parties filed briefs, 


FINDINGS OF FACT 


1. Complainant, Spada Distributing Co., Inc. is a corporation 
whose address is 1137 S. E. Union Avenue, Portland, Oregon. At 


the time of the transactions involved in this proceeding, com- 
plainant was licensed under the Act. 


2. Respondent is an individual, Joe Belson, whose address is 
1425 South Western Avenue, Chicago, Illinois. At the time of the 


transactions involved in this proceeding, respondent was licensed 
under the Act. 
8. On or about November 24, 1964, in the course of interstate 


commerce, complainant sold to respondent two carloads of Oregon 
Russet potatoes, U. S. No. 1, 2-inch (4 oz. to 7 oz.), each car to 


contain 500 100-pound sacks, at $4.40 per sack, f.0.b, Oregon ship- 
ping point, for a total price of $4,400. 
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4. The potatoes were shipped on or about November 30, 1964, 
in cars NRC 19412 and URTX 25027 from Culver, Oregon, to re- 
spondent at Chicago, Illinois, under Carrier’s Protective Service. 
The USDA shipping point inspection certificates showed the 
grades as U. S. No. 1. On the same date, complainant sent re- 
spondent an invoice on each car. 





5. Car NRC 19412 arrived at Chicago on or about December 6, 
1964, and was sold and diverted by respondent to Popular Mar- 
kets, Inc., Hartford, Connecticut. The potatoes, after being un- 
loaded by the subpurchaser at Hartford, were inspected by the 
USDA on December 14, 1964. The inspection certificate reads 
in part as follows: 


“Quality: Mature, fairly clean, fairly bright, fairly well to 
well shaped. Grade defects range 7 to 15% average 10% cuts, 
bruises, and sunburn. 





Condition: Generally firm. Average 2% damage by dry type 
Fusarium Tuber Rot. Ranges 18 to 40% average 27% dam- 
age by Internal Black Spots, less than 1/2 of 1% Soft Rot. 


Grade: Fails to grade U. S. No. 1 Size A 2 inch or 4 ounce 
minimum account of grade defects. 







Remarks: Applicant’s records show stock unloaded from NRC 
19412.” 


6. Miscellaneous Publication No. 98, United States Depart- 
ment of Agriculture, entitled Market Diseases of Fruits and 
Vegetables—Potatoes, reads in part as follows about internal black 
spot: 


















“Investigations have shown that black spot is a form of bruis- 
ing injury caused by the bumps and falls that occur when 
the potatoes are shoveled up, dumped into the grader hopper, 
and otherwise handled during the grading and sacking opera- 
tions. When black spot occurs shortly after harvest, it is the 
result of bruising during digging. Black spot differs from 
ordinary mechanical injury in that (1) the injury is in- 
ternal without either skin rupture or the formation of a 
shatter bruise; (2) it may be produced by very slight appli- 
cations of force; and (3), as already pointed out, the af- 
fected tissues become blackened. Symptoms of black spot 
thus may not be apparent even in the bin or during grading. 
However, black spot can readily be detected 24 hours after 
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the time of injury—in fact the maximum discoloration will 
already have occurred by that time. When external symptoms 


appear it may be several days before all the pronounced in- 
dentation of the tuber surface takes place.” 


7. On December 17, 1964, the Agricultural Marketing Service 
(now Consumer and Marketing Service) of the United States 


Department of Agriculture sent the following telegram to com- 
plainant: 


“OFFICIAL INSPECTION DECEMBER 14, FOR POPU- 
LAR MARKETS, HARTFORD, CONNECTICUT 490 
SACKS POTATOES UNLADED CAR NRC 19412, SHIP- 
PED BY JOE BELSON, CHICAGO BRANDED ‘DIAMOND 
JIM BRAND, SPADA DISTRIBUTING CO., PORTLAND, 
OREGON, U. S. NO. 1, 100 LBS. NET’ SHOWS GRADE 
DEFECTS 7 TO 15, AVERAGE 10 PERCENT CUTS, 
BRUISES, SUNBURN. ALSO, 18 TO 40, AVERAGE 27 
PERCENT INTERNAL BLACK SPOT AND 2-0/0 
FUSARIUM TUBER ROT, DRY TYPE. EXCESSIVE 
GRADE DEFECTS CONSTITUTES MISBRANDING UN- 
DER THE PERISHABLE AGRICULTURAL COMMODI- 
TIES ACT. RECEIVER REPACKING 5’S AND 10’S NOT 
GRADE MARKED. REQUEST PROMPT EXPLANATION 
MISBRANDING AND CORRECTIVE ACTION TAKING 
PREVENT RECURRENCE. FROM BELSON AND SPADA. 
REFER FILE PACA H-8930.” 


8. Respondent and complainant exchanged telegrams on De- 
cember 18 concerning car NRC 19412. Respondent gave its pur- 
chaser of car NRC 19412 a discount of $735 because of the con- 
dition of the potatoes. 


9. Car URTX 25027 arrived at Chicago on December 6. The 
following day, respondent sold and diverted the car to W. Charles 
Heitmuller, Washington, D. C. The car was inspected at Wash- 
ington on December 11, 1964, by Railroad Perishable Inspection 
Agency and the report showed: 


“A through crosswise load. Paper pads under floor layer 
sacks. One inspection sack open and spilling in top layer, 
otherwise good order. 


Potatoes. Marked U. S. No. 1 Oregon potatoes. 100 lbs. net 
wt. Burlap sacks are tightly closed. Stock is clean. Irregular 
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in size and shape. Medium light russet color. Six to 8% of 
tubers grade cuts, shattered ends and other cuts and bruises. 
Mature. Accessible floor layer sacks in doorway area show 
freezing injury in 1 to 2 layers of tubers adjacent to floor. 
Some sidewall sacks show freezing injury to 1 layer adjacent 
wall. 


12/17/64—10:05 A.M. A through load with space for 8 or 
10 sacks in team side doorway. 


Floor layer sacks accessible show freezing damage as previ- 
ously noted. Sacks are now wet and leaking due to breakdown 
of frozen stock.” 


10. On December 15, respondent wired complainant about the 
freezing damage and lack of floor racks. The load was inspected 
by USDA at Washington, D. C., on December 17 and the certifi- 
cate reads in part as follows: 


“Condition of equipment: Hatch covers closed, plugs in, 
bunkers: heater in each bunker. No floor racks, non-ventilat- 
ing wood floor covered with corrugated paper. 


Quality: Mature, fairly clean, fairly well to well shaped. 
Grade defects average 4% consisting mostly of cuts and 
bruises. 


Condition: Generally firm. Average 1% damage by Fusarium 
Tuber Rot (moist type). Less than 1/2 of 1% soft rot. 1 to 2 
layers in floor layer sacks, and some potatoes in 1 layer in 
sacks adjacent sidewalls show wet breakdown following 
freezing, and so located as to indicate injury occurred in 
present location. 


Grade: Meets quality requirements but fails to grade U. S. 
No. 1, Size A only account of condition. 


Remarks: Inspection and certificate restricted to the product 
and lading in all stacks between doors and 1 stack each end of 
car nearest doors and upper 2 layers in remainder of car.” 


11. The records of the United States Department of Commerce, 
Weather Bureau, indicate the following temperatures at Chicago, 
Illinois, and at Washington, D. C., in December 1964: 
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Maximum Mininum 


Chicago, Illinois: 
December 16 


23 


1 
2 
3 
4 
5 
6 
7 
8 
9 
0 
1 


Washington, D. C.: 
December 6 


12. On July 19, 1966, with reference to respondent’s claim on 
car URTX 25027, the Union Pacific Railroad Company wrote the 
following to the attorney for respondent: 


“This letter is to confirm the oral declination made by our 
representative on July 13, 1966. 


Claim car received proper heater service from origin to Wash- 
ington, D. C.; at this point considerable floor layer freezing 
injury was noted by both the USDA and RPIA inspectors. 
The evidence likewise disclosed that car was not equipped 
with floor layer racks and, accordingly, it was not possible 
for heat to move under the load and protect against floor 
layer frost injury. 


The claim car was originally billed to Chicago and did en- 
counter temperatures as low as 5 degrees enroute this point. 
Considering the time of year that shipment was moving, 
such severe temperatures could reasonably be expected. 


We are of the opinion that shipper did not exercise ordinary 
judgment by loading these potatoes directly adjacent to 
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floor of car, for a movement when severe temperatures could 
reasonably be expected to be met with, and we believe this 
factor to be the proximate cause for the freezing injury sus- 
tained.” 


18. Car URTX 25027 was rejected to respondent by his pur- 
chaser. Respondent abandoned the car to the railroad at Boston, 
Massachusetts, on January 11, 1965, after unsuccessful efforts to 
dispose of the potatoes in Washington, D. C., New York, New 
York, Hartford, Connecticut, and Boston, Massachusetts. 





14. On or about November 30, 1964, complainant sold to re- 
spondent one carload of 2 inch, 7 ounce, Russet Potatoes at $4.50 
per sack, f.o.b. Oregon shipping point, for shipment as soon as 
possible. Complainant notified respondent on December 8, 1964, 
that the car would be ready for shipment on December 10th, and 
gave respondent the car number, FGEX 38666. Respondent sold 
the carload and released it to his purchaser, who had the car 
moved from complainant’s siding on December 9th, before the 
car was fully loaded. The car was later returned to complainant. 


15. On December 19, 1964, respondent sent the following tele- 
gram to complainant: 


“REF CAR POTATOES FGE 38666 OUR CUSTOMER 
CANCELLED ORDER DUE TO DELAY YOUR FILLING 
ORDER THEREFORE WE ARE CANCELLING OUR OR- 
DER WITH YOU.” 













16. Respondent paid complainant $158.06 as an undisputed 
amount due on the three carloads here involved. 


17. The formal complaint was filed June 16, 1965, which was 
within 9 months after the causes of action accrued. 














CONCLUSIONS 





There is no dispute as to the terms of the contract of November 
24, 1964, for sale of two carloads of potatoes. Respondent admits 
that he accepted the two loads shipped by complainant in cars 
NRC 19412 and URTX 25027, but claims that there was a breach 
of warranty by complainant as to each load. Having accepted the 
two carloads, respondent became liable for the agreed price of 
each load, less the damages sustained by reason of any breach of 
contract by complainant, and less the amount paid. Respondent 





'y 


ww 6 


Ww *t = Pee eS 





SPADA v. BELSON 895 
Cite as 26 A.D. 888 


has the burden of proving by a preponderance of the evidence 
both the breach and the resulting damages. 


As to the potatoes in car NRC 19492, respondent contends that 
they were not U. S. No. 1 at shipping point as specified in the 
contract and that, in effect, they were not in suitable shipping 
condition. Respondent claims damages of $735, which is the 
amount of allowance granted to his customer in Hartford, Con- 
necticut. 


Under the f.o.b. contract the potatoes were to be U. S. No. 1 
grade at the time of shipment. The United States Standards for 
potatoes (7 CFR 51.1540 to 51.1556) allows for the U.S. No. 1 
grade a total tolerance of 11 percent, by weight, for potatoes 
which fail to meet the requirements of this grade, including not 
more than 6 percent for external defects and 5 percent for in- 
ternal defects. The Federal inspection at shipping point on No- 
vember 30 found the potatoes in car NRC 19412 graded U. S. No. 
1, “Grade defects within tolerence.” Respondent in support of 
his contentions relies upon the certificate of the Federal inspec- 
tion made at Hartford on December 14, 1964, which states that 
the potatoes failed to grade U. S. No. 1 because of external de- 
fects averaging 10 percent. The destination inspection was not an 
appeal inspection and did not supersede the prior inspection. It 
is concluded that respondent has failed to establish that the pota- 
toes were not U. S. No. 1 when shipped. 


There is also a warranty of suitable shipping condition in a 
sale on an f.o.b. basis. Section 46.43(i) of the Regulations (7 CFR 
46.43 (i)), provides that “Suitable shipping condition,” in rela- 
tion to direct shipments, means that the commodity, at time of 
billing, is in a condition which, if the shipment is handled under 
normal transportation service and conditions will assure delivery 
without abnormal deterioration at the destination agreed upon 
by the parties. The specified destination under the contract here 
was Chicago, Illinois. Although the Federal inspection at Hart- 
ford disclosed an average of 27 percent internal black spots in 
the potatoes unloaded from NRC 19412, it is impossible to say 
how much, if any, of this condition was present at Chicago 7 
or 8 days before. The Federal shipping point inspector testified 
that he found no internal black spots at shipping point, and re- 
spondent testified that he looked at the potatoes at Chicago on 
December 7 and the defects were not as bad as at Hartford. 
Nevertheless, since this is a defect that has its origin at ship- 
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ping point, we conclude that the potatoes were not in suitable 
shipping condition. In view of the extent of the defect and mar- 
ket conditions prevailing at the time, respondent’s allowance of 
$735 to his customer was reasonable. Accordingly, we conclude 
that respondent’s damages resulting from complainant’s breach 
of the contract amounted to $735. 


Respondent contends with respect to the potatoes in car URTX 
25027 that the failure of complainant to use floor racks in the 
car resulted in freezing injury between the shipping point and 
Chicago and that respondent was unable to dispose of the carload 
thereafter and it was abandoned to the carrier. Respondent denies 


any liability to complainant on this car and counterclaims for 


damages of $1,041.94, representing the profit he would have made 


on his resale to W. Charles Heitmuller Company if the shipment 
had met contract requirements. 


When goods are sold on an f.0.b. basis, as here, the seller in 


the absence of instructions from the buyer is responsible for using 


reasonable care and judgment in making shipping arrangements. 
A. Levy & J. Zentner Company v. Leef-Brandt Co., 21 A.D. 180. 
Car URTX 25027 was shipped by respondent from Culver, Oregon, 


without floor racks. The inspection of the potatoes in this car 


at Washington, D. C., disclosed substantial freezing injury. From 


the evidence before us it appears that the freezing injury oc- 
curred prior to arrival of the car at Chicago, the destination 
specified in the contract. See Findings of Fact 11 and 12. The 


evidence of record also establishes that it is customary and neces- 


sary to use floor racks when potatoes are shipped during the 
winter months under heater service to allow circulation of the air 
around and under the load.! We conclude that the freezing injury 
occurred in transit between shipping point and Chicago due, 


principally if not entirely, to the failure of complainant to use 


floor racks and that such failure was a breach of complainant’s 


duty to use reasonable care and judgment in making shipping ar- 
rangements. 


The next question concerns the damages, if any, sustained by 
respondent as a result of that breach. Section 2-714 of the Uni- 


form Commercial Code reads as follows: 


1, Protection of Rail Shipments of Fruits and Vegetables, Agriculture Handbook No. 195; 


Protecting Perishable Foods During Transportation by Truck, Agriculture Handbook No. 
105; and Miscellaneous Publication No. 98. 
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“(1) Where the buyer has accepted goods and given notifi- 
cation (subsection (3) of Section 2-607) he may recover as 
damages for any non-conformity of tender the loss result- 
ing in the ordinary course of events from the seller’s breach 
as determined in any manner which is reasonable. 

(2) The measure of damages for breach of warranty is the 
difference at the time and place of acceptance between the 
value of the goods accepted and the value they would have 
had if they had been as warranted, unless special circum- 
stances show proximate damages of a different amount. 
(3) In a proper case any incidental and consequential dam- 
ages under the next section may also be recovered.” 


Under section 2-715, consequential damages resulting from the 
seller’s breach include any loss resulting from general or particu- 
lar requirements and needs of which the seller at the time of con- 
tracting had reason to know and which could not reasonably be 


prevented by cover or otherwise. 


There is no evidence to show that complainant had any knowl- 
edge at the time of contracting that respondent intended to resell 
the carload of potatoes herein to a buyer in Washington, D. C. 


As previously stated, the only destination specified in the con- 


tract was Chicago, Illinois. Consequently, respondent’s damages 
cannot be based on the resale in Washington, D. C., but must 
necessarily be based on values at Chicago on or about December 
6, 1964, the date of arrival of the car. Since respondent’s counter- 


claim for $1,041.94 on car URTX 25027 is for loss of profit on 


the Washington resale, such counterclaim should be dismissed. 


Respondent testified that the market value of potatoes meeting 
contract requirements at Chicago on Monday, December 7, 1964, 
was $7.50 per sack. Respondent testified at length about his ef- 


forts to resell them after they were rejected in Washington, D. C. 
Respondent testified that the potato market was the “hottest” 
in 40 years. The evidence indicates that not more than 30 percent 


of the potatoes in 120 sacks or less were affected by freezing in- 
jury. It is difficult for us to see why the affected sacks could 


not have been easily segregated and the others resold. According- 
ly, from the evidence before us and for lack of more specific evi- 
dence on which to compute damages, we take the market value 


of $7.50 per sack, less transportation charges from Oregon to 


Chicago of approximately $1.50 per sack, or $6.00 per sack, as 
the net value the 120 sacks of potatoes would have had at Chicago 
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if there had been no freezing injury. For these 120 sacks the 


value would have been $720. As to the actual value of these pota- 
toes at Chicago, we consider that at least 25%, or 30 sacks, hav- 
ing a net value of $180, could have been salvaged. Deducting the 


$180 from the $720, we conclude that respondent’s damage as a 
result of the freezing injury in car URTX 25027 was $540. 


At the oral hearing, complainant amended its complaint to de- 
lete its claim as to car FGE 38666. Consequently, as to this con- 


tract, there remains only respondent’s counterclaim for $250, the 


profit alleged to have been lost on a resale by reason of complain- 
ant’s failure to deliver. 


In our opinion there is no merit to respondent’s counterclaim for 
$250. Complainant notified respondent on December 8th that car 


FGE 88666 would be ready for shipment on December 10th. On 


December 9th the car was only partially loaded. The carrier was 
instructed to, and did, move the car out on December 9th, which 
was primarily if not entirely the fault of respondent. After the 


error was discovered and the car was brought back to com- 


plainant’s siding for completion of loading, respondent gave notice 
of cancellation of the order. Under these circumstances, com- 
plainant’s failure to deliver was not a breach of the contract. We 
conclude that respondent’s counterclaim for $250 loss of profit 


on car FGE 38666 should be dismissed. 


The amount of reparation to which complainant is entitled on 
cars NRC 19412 and URTX 25027 is something of a problem on 
the record before us, although it should not be. In the complaint 


it is alleged that a balance of $785 is due on car NRC 19412, con- 


sisting of the invoice price of $2,200, less a payment of $1,465 
made by respondent. In his answer respondent admits that $1,465 
has been paid on this car. As to car URTX 25027, complainant 


alleges and respondent admits that the invoice price of $2,200 


has not been paid. Both parties agree that respondent paid com- 


plainant $158.06 as an undisputed amount due on the three cars 
involved in this proceeding. From this it would appear that com- 
plainant is claiming $735 plus $2,200, less $158.06, or a balance of 


$2,776.94. But at the hearing complainant’s witness, Fred Spada, 
testified that only $158.06 has been paid and that complainant’s 


claim on the two cars amounts to $4,241.94 (the invoice price of 
$2,200 on each car, totaling $4,400, less $158.06, or a balance of 
$4,241.94). This testimony was not rebutted. From the evidence 


before us we conclude that complainant is due from respondent 
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on car NRC 19412, the invoice price of $2,200, less respondent’s 


damages of $735, or $1,465, and on car URTX 25027, the invoice 
price of $2,200, less respondent’s damages of $540, or $1,660. Re- 
spondent’s failure to pay the sum of these amounts, $3,125, less 


the payment of $158.06, to complainant is in violation of section 
2 of the act (7 U.S.C. 499b). Complainant should be awarded 


reparation in the amount of $2,966.94, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $2,966.94, with interest thereon 
at the rate of 6 percent per annum from January 1, 1965, until 
paid. 


Respondent’s counterclaims are dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,367) 


RALPH SAMSEL Co. v. PRINCE TOMATO Co. PACA Docket No. 


9918. Decided August 7, 1967. 


Admissibility of evidence—Applicability of good delivery standards— 
Frost injury 


Where good delivery standards are applicable in sale of lettuce where 


parties were contracting for lettuce that contained some frost damage, 


which damage was not in excess of that contemplated, shipment met 
good delivery standard and complainant entitled to balance due on con- 
tract price. Respondent’s objection to admission at hearing of unidenti- 
fied exhibits as evidence sustained. Presiding officer’s ruling denying 


receipt of deposition in evidence after close of hearing is affirmed 
where neither party offered the deposition at the hearing. 


Paul G. Hunter, Glendale, Ariz., for complainant. 
Irving Coppersmith, New York, N. Y., for respondent. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $2,945.01, which sum is 


alleged to be the balance due on a carload of lettuce shipped to 
respondent by complainant in December 1964. 


A copy of the formal complaint was served upon respondent 
and respondent having failed to file an answer thereto, a default 
order was issued on September 28, 1965, awarding reparation to 


complainant against respondent. Respondent filed a motion to 


reopen the proceeding after default in the filing of an answer, 
and good cause having been shown why the relief requested in 
the motion should be granted, an order reopening after default 
was issued on October 12, 1965, permitting respondent to file an 


answer to the complaint. 





Respondent filed an answer on December 2, 1965, in which, by 
way of separate defense and set-off, respondent charges complain- 
ant with a breach of contract in that the lettuce failed to meet 
good delivery standards, as called for by the contract between the 
parties. Respondent requested an oral hearing. 


An oral hearing was held in New York City on January 20, 
1967, at which respondent was represented by counsel. Complain- 
ant was not represented and no witnesses appeared to testify in 
his behalf. Respondent’s president, Santo Di Grande, was the 
only witness to testify at the hearing. Complainant’s deposition 
testimony was received in evidence. Complainant filed a brief. 


FINDINGS OF FACT 


1, Complainant is an individual, Ralph C. Samsel, doing busi- 
ness as Ralph Samsel Co., whose address is P. O. Box 447, Salinas, 
California. 







2. Respondent, Prince Tomato Co., is a corporation whose ad- 
dress is 475 C Street, Boston, Massachusetts. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 







3. On or about December 15, 1964, in the course of interstate 
commerce, complainant contracted to sell to respondent a carload 
of lettuce, PFE 300909, containing 980 cartons, Verigood brand, 
2-dozen size, at an agreed price of $3.50 per carton, plus a cooling 
charge of 18 cents per carton, or a total agreed price of $3,606.40, 
f.o.b. El Centro, California. 
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4. The contract between the parties was negotiated by Anthony 
Crispo, an employee of a broker, Frank C. Crispo, Inc., of Salinas, 


California. The broker issued a Confirmation of Purchase on 
December 15, 1964, copies of which were received by both parties. 


5. On or about December 15, 1964, complainant invoiced re- 
spondent in the amount of the agreed purchase price. Complain- 
ant’s invoice contained the following statement: “Sold Basis: 
Lettuce shows peeling of the epidermis and blistering from frost 
damage.” 


6. On or about December 15, 1964, complainant shipped car 
PFE 300909 from California to respondent at Boston, Massa- 


chusetts, where upon arrival it was federally inspected on De- 
cember 22, 1964. The certificate of inspection described the let- 


tuce in pertinent part, as follows: 


“Condition: Heads and portion of heads not affected by 
condition factors are fresh and crisp. Wrapper leaves: No 
decay. Head leaves: From 3 to 10 heads (13 to 42%) per 
carton, average 25% damage by blistering and peeling. 
Less than 1% decay. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, 57% hard to firm only account of condition.” 


7. On December 23, 1964, respondent wired complainant, as 
follows: 


“RE PFE 300909 YOUR INVOICE NOT IN ACCORD- 
ANCE WITH AGREEMENT OUR BUYER HOWEVER 
WE HAVE BEEN ADVISED AT THE TIME OF PUR- 
CHASE LETTUCE SHOW FREEZING DAMAGE AND 
CERTAINLY NOT 25 PERCENT OR RANGE FROM 13 
TO 42 PERCENT THEREFORE WE ARE SELLING FOR 
THE ACCOUNT OF WHOM IT MAY CONCERN.” 


8. During the period December 23 through December 29, 1964, 
respondent resold the carload of lettuce for $2,078.50 and remit- 
ted to complainant $661.39 as the net proceeds. 


9. Formal complaint was filed on January 22, 1965, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


At the outset of the hearing and pursuant to the written re- 
quest of complainant’s representative, the Presiding Officer offered 
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in evidence on behalf of the complainant the formal complaint 
with attached exhibits. Respondent’s attorney objected to the 
admission in evidence of these documents. The Presiding Officer 
properly sustained the objection to the formal complaint but 
erred in overruling counsel’s objection to the admission of the 
exhibits attached to the complaint. This latter ruling of the Pre- 
siding Officer is herewith reversed and counsel’s objection to the 
admission of these exhibits is sustained. 


We have held in the past that it is permissible for the Presiding 
Officer, in complainant’s absence and at his written request, to 
offer in evidence the complaint with attached exhibits, and to 
receive them in evidence when no objection is made by respondent. 
For evidentiary purposes, the verified complaint is an affidavit, 
which is admissible only if the parties agree. 7 CFR 47.15(f) (4). 
Complainant’s exhibits were also for exclusion upon objection by 
respondent’s attorney since these exhibits were ont identified by 
complainant and there was no satisfactory showing of the ad- 
missibility of the contents thereof. See 7 CFR 47.15(6) (i); 
Bennett-Mount Company v. J. E. Nelson & Sons, 13 A.D. 1387. 
The required identification of these exhibits and the showing of 
their admissibility could have been accomplished in complainant’s 


deposition testimony which was received in evidence. However, 
this was not done and the record contains no explanation for this 
omission. 


The deposition of the broker who negotiated the contract be- 
tween the parties, Anthony Crispo, was taken in accordance with 
the Rules of Practice upon application made by respondent. This 
deposition was not offered in evidence by respondent. The Rules 
of Practice provide that if a deposition has been taken, and the 
party upon whose application it was taken refuses to offer it in 
evidence, the other party may offer the deposition, or any part 
thereof, in evidence. 7 CFR 47.16(f). Complainant here made 
no such offer at the hearing, and no request was made of the 
Presiding Officer by complainant to offer the broker’s deposition 
in evidence until eleven days after close of the hearing record. 


In a letter to the Presiding Officer dated January 31, 1967, 
complainant’s representative requested that the broker’s deposi- 
tion be received in evidence. A copy of this letter was served upon 
respondent’s attorney who objected to the granting of such 
request. Under date of February 10, 1967, and by copies of a 
letter served upon the parties, the Presiding Officer denied com- 
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plainant’s request. The Presiding Officer’s ruling was correct 
and proper. 


Complainant contends that the contract of December 15, 1964, 
specified lettuce which showed peeling of the epidermis and 
blistering from frost damage. It is respondent’s position that the 
contract called for lettuce which would meet the good delivery 
sandards provided in section 46.44 of the regulations (7 CFR 
46.44) upon arrival at Boston. 


In his deposition, complainant testified that at the time of sale 
he and the broker, Anthony Crispo, had a full discussion with 
respect to the lettuce showing frost damage, and that the broker 
agreed to insert a statement in his confirmation of purchase de- 
scribing the lettuce as sold on the basis that it showed peeling of 
the epidermis and blistering from frost damage. Complainant 
also testified to receiving respondent’s wire of December 23, 
1964, the contents of which refer to respondent being advised, 
at the time of purchase, that the lettuce showed some frost dam- 
age. Complainant denied giving any warranty that the lettuce 
would meet good delivery standards at Boston. 


At the oral hearing, respondent’s president, Santo Di Grande, 
testified that in the course of a telephone conversation with the 
broker on or about December 13, 1964, he advised the broker of 
his interest in a car of lettuce which would meet good delivery 
standards at Boston. Di Grande testified further that following 
purchase of the car of lettuce, the broker telephoned and gave 
him the terms of purchase which included good delivery at Bos- 
ton. According to Di Grande, it was very important to have 
good delivery at Boston because of the difficulties respondent 
would have in selling any lettuce which graded less than 85 per- 
cent U.S. No. 1. A wire from the broker to the Department 
dated May 22, 1965, appears to support Di Grande’s testimony 
that the car of lettuce was purchased on a good delivery basis. 
There is no need for us to decide that the parties agreed, or did 
not agree, that the good delivery standard would apply. The 
good delivery standard automatically applies unless the parties 
“otherwise agreed.” 7 CFR 46.44. Neither party contends that 
there was an agreement that the good delivery standard would 
not apply, and there is nothing in either of their versions of the 
contract which would indicate an intention to apply a different 
rule. We conclude that under the contract complainant warranted 
that the lettuce would meet the good delivery standard upon 
arrival at Boston. 
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Having accepted the shipment upon arrival at Boston, respond- 
ent is liable for the purchase price. However, respondent has the 
right to claim damages from complainant which may have re- 
sulted from any breach of contract on complainant’s part, pro- 
vided notice of the breach was given within a reasonable time. 
Respondent contends there was a breach of the good delivery 
warranty and has shown that notice of the alleged breach was 
given within a reasonable time. 


It is clear from the record that the parties were contracting 
with reference to lettuce which contained some frost damage. 
The lettuce was therefore of “inferior quality” in comparison 
with lettuce usually shipped, so the applicable provision of the 
good delivery standard (7 CFR 46.44) would be subsection (4), 
which reads: 


“If the contract clearly indicates by descriptive terms that 
the lettuce is of inferior quality, larger allowances for dam- 
age by condition defects than those specified above will be 
applied.” 






















The maximum allowances for condition defects under subsections 
(1), (2), and (8) are 10%, 15%, and one and one-half times the 
specified percentage of individual or combined condition defects, 
respectively. Since “larger allowances for damage by condition 
defects” are provided under subsection (4), we conclude that the 
average of 25% damage by blistering and peeling which was 
present in the lettuce here involved was not in excess of that 
contemplated, and that the shipment met the good delivery 
standard. Accordingly, respondent’s claim of breach of warranty 
is without merit. 


The contract price of the lettuce was $3,606.40. Respondent 
has paid complainant $661.39. Respondent’s failure to pay the 
balance of $2,945.01 is in violation of section 2 of the act. Repara- 


tion in that amount, with interest should be awarded to com- 
plainant. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,945.01, with interest there- 
on at the rate of 6 percent per annum from February 1, 1965, 
until paid. 





Copies of this order shall be served upon the parties. 
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(No. 11,368) 


WAREHOUSE MARKET PROD. Co. v. EASTERN MARKETING SERVICE, 
Inc. PACA Docket No. 2-435. Decided August 7, 1967. 


Failure to deliver—Breach of contract—Replacement purchase— 
No damages sustained—Dismissal 


Where complainant failed to establish that substitute purchase of water- 
melons was reasonable or that there was a change in market value on 
dates involved, complainant failed to establish damages as result of 
respondent’s breach of contract for failure to deliver and complaint 
dismissed. 


Complainant pro se. 
Andrew T. Garcia, Jr., of Whitaker, Rigau, Goodson & Garcia, Tampa, 
Fla., for respondent. 
Michele E. Walter, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $709.54 in connection 
with a truckload of watermelons sold to complainant in contem- 
plation of movement in interstate commerce, but not delivered, 
with the result complainant purchased substitute watermelons 
at a price higher than the original contract price. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an unverified 
answer thereto, denying liability in connection with the transac- 
tion involved herein. 


Since the amount claimed does not exceed $1,500, the shortened 
procedure provided in the rules of practice (7 CFR 47.20) is ap- 
plicable. Under this procedure, the pleading filed by complainant, 
being verified, is considered as evidence in the case. In addition, 
complainant was given the opportunity to submit further evidence 
by means of an opening statement, but did not do so. Respondent 
submitted further evidence by means of an answering statement. 
Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant is an individual, Milford James Goldheimer, 
doing business as Warehouse Market Prod. Co., whose address is 
1600 Mentor Avenue, Painesville, Ohio. 


2. Respondent, Eastern Marketing Service, Inc., is a corpora- 
tion whose address is Box 29, Bartow, Florida. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


8. On or about May 23, 1966, in contemplation of shipment in 
interstate commerce, respondent, by oral contract, sold to com- 
plainant a truckload consisting of 2152 U.S. No. 1 Long Grey 


watermelons at $3.90 per cwt., delivered Painesville, Ohio, for a 
total contract price of $1700.01. The contract was negotiated by 


a broker, A. G. Benzle and Sons, Cleveland, Ohio. The water- 
melons were not delivered to complainant. 


4. On or about May 25, 1966, complainant purchased a substi- 
tute load of watermelons from J. Randazzo and Sons, Cleveland, 


Ohio, for the total price of $2409.55. 


5. The formal complaint was filed on January 16, 1967, which 
was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


The parties agree that a valid contract was made and that 
respondent failed to deliver in accordance with the contract. Such 
failure was in violation of section 2 of the act. The one question 


before us is: What damages, if any, were sustained by complain- 
ant as a result of respondent’s breach of the contract? 


There is no dispute that, once complainant learned the water- 
melons would not be delivered, complainant purchased a substi- 


tute load from J. Randazzo and Sons. Complainant now seeks 
damages as a result of the non-delivery in the amount of the 
difference between the cost of the substitute load and contract 


price. To be awarded damages on this basis, complainant has the 


burden of showing that the substitute purchase was made in good 
faith and in a reasonable manner. There is in evidence a telegram 
from complainant to respondent dated May 25, 1966, notifying 


respondent complainant intended to buy watermelons elsewhere 


and seek the difference in price from respondent. Complainant 
also includes his accounting of the loss he claims to have incurred. 
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There is no evidence, however, that the substitute load was of a 


similar weight, size, and quality as the undelivered load; that no 
similar load was available to complainant; or that there was a 


change in market conditions between the time the contract was 
made and the time of the substitute purchase. Complainant sub- 
mitted no evidence tending to show that his purchase of the 
substitute load from J. Randazzo and Sons was reasonable and, 
therefore, fails to meet his burden of proof on this issue. It 
should be noted in this connection that respondent specifically 


challenged the propriety of using the replacement purchase as a 
basis for computing damages. 


There is another method for determining damages for failure 
to deliver. Where there is an available market and in the absence 
of special circumstances, damages can be measured as the differ- 
ence between the contract price and market price at the time or 
times when delivery should have been made, or, if no time was 
fixed, then at the time of refusal to deliver. Market value is the 
sum for which similar goods were or could have been purchased 
at or near the place of delivery and within a reasonable time after 
the seller’s refusal to deliver. Midland Fruit Co., Ltd. v. L. A. 
Hooge Co., 24 A.D. 1507. Market News Reports for the Cleveland, 
Ohio, market show there was no change in the price of Long Grey 
watermelons during the period May 23 through May 26, 1966. 
Accordingly, it is not clear that complainant sustained any dam- 
age as a result of respondent’s breach of the contract. 


For lack of proof of damages, we conclude that the complaint 
should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,369) 


In re ATASCOSA FARMS, INC. PACA Docket No. 2-527. Decided 
August 10, 1967. 


Failure to pay—Revocation of license—Default 
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Respondent’s failures to pay for numerous shipments of perishable agri- 


cultural commodities purchased and accepted in interstate commerce 
constitute violations of the act for which its license is revoked. 


James E. Horton for complainant. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 


respondent failed to file an answer to the complaint charging 
numerous violations of the act by failing to make payment for 
perishable agricultural commodities purchased. The hearing ex- 


aminer issued a recommended decision finding respondent to have 
violated the act as charged and recommending revocation of re- 
spondent’s license under the act. Respondent did not file excep- 
tions to the recommended decision and order. 


In view of the above, the recommended decision and order are 


hereby adopted as the final decision and order herein. The order 
of revocation shall become effective August 22, 1967. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding in which the respondent, 
Atascosa Farms, Inc., is charged with having repeatedly and 


flagrantly violated the provisions of the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), here- 
inafter referred to as the ‘Act’. The respondent has failed to 
answer the complaint and, therefore, under the provisions of Sec- 


tion 47.80 of the rules of practice (7 C.F.R. 47.30) it is deemed 


to have admitted the allegations of the complaint and waived oral 
hearing. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Atascosa Farms, Inc., is a Texas corporation 


whose address is c/o L. A. Hooge, P. O. Box 317, Poteet, Texas 
78065. 
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2. Pursuant to the licensing provisions of the Act, license No. 
671126 was issued to respondent on December 16, 1966. This 


license presently is in effect and next is subject to renewal on or 
before December 16, 1967. 


3. During the period January 6 through April 19, 1967, re- 


spondent purchased, received and accepted without complaint ap- 
proximately 100 lots of vegetables from 27 shippers, but willfully 
failed, neglected and refused to make payment of the amounts 
due in connection with these transactions totaling more than 


$14,000. All purchases and shipments were made in interstate com- 


merce or in contemplation thereof. The sellers shipped the vege- 
tables from shipping points in Texas to respondent at Poteet, 
Texas. Respondent accepted each lot upon arrival without com- 


plaint, assembled the vegetables and sold and shipped these vege- 
tables in interstate commerce to buyers or receivers in various 


states. Payment for each lot was due each seller within 10 days 
after each lot was accepted without complaint. During the period 
of these purchases, respondent was insolvent in that it did not 


have and would not have funds with which to pay the sellers of 


these vegetables within the time required by the regulations 


pursuant to the Act, of which facts respondent was aware. Despite 
this knowledge of its inability to make payment promptly, and 
knowing that failure to pay promptly and fully is a violation of 


the Act, respondent continued to make such purchases, 


PROPOSED CONCLUSIONS 


The acts of respondent in failing to make payment of the 
amounts due, as set forth in paragraph 3 of the Findings of Fact, 


constitute willful, flagrant and repeated violations of Section 2 
of the Act (7 U.S.C. 499b). 
PROPOSED ORDER 
The respondent’s license under the Perishable Agricultural 
Commodities Act, 1980, as amended, is hereby revoked. 


(No. 11,370) 


BASSO FARMS v. FRED KARAM & Son. PACA Docket No. 2-511. 
Decided August 16, 1967. 


Motion to reopen default proceeding—Granted—Answer not 
previously recorded. 
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Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 
Counsel for respondent filed a motion to reopen after default, 
pointing out that he had timely sent an answer to the complaint 


which for some unknown reason was not recorded. He has re- 


submitted the answer along with his motion. Complainant has 
filed no objections to the granting of the motion. 


Accordingly, the motion to reopen is granted and respondent’s 
answer to the complaint is made part of the record. 


(No. 11,371) 


DELANO CORPORATION OF AMERICA v. VINCENT KosuGA. PACA 
Docket No. 2-173. Decided August 18, 1967. 


Petition for reconsideration—Dismissed 


As the order of May 25, 1967, is supported by the evidence and by the law 


applicable thereto, respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 


order was issued May 25, 1967, awarding reparation to complain- 


ant against respondent. On June 28, 1967, an order was issued 
staying the order of May 25 pending the issuance of a further 
order in the proceeding, and giving respondent additional time, 
to July 7, 1967, within which to file a petition for reconsideration 
of the order of May 25. A further extension of time, to July 24, 
1967, was subsequently given to respondent, whose petition was 
filed on that date. 


In his petition respondent contends that our order of May 25 
is in error in several respects. Upon reconsideration, it is con- 
cluded that the questions raised by the petition were sufficiently 
considered in the order of May 25 and that our order of that 
date is supported by the evidence and by the law applicable there- 
to. Accordingly, the petition is dismissed without prior service of 
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such petition upon complainant and the order of May 25, 1967, is 


reinstated, except that the time for payment shall be within 30 
days from the date of the present order. 


Copies of this order shall be served upon the parties. 


(No. 11,372) 


THE DYAL COMPANY ¥v. VINCENT KosuGA. PACA Docket No. 2-174. 
Decided August 18, 1967. 


Petition for reconsideration—Dismissed 


As the order of May 25, 1967, is supported by the evidence and by the law 
applicable thereto, respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued May 25, 1967, awarding reparation to com- 


plainant against respondent. On June 23, 1967, an order was is- 
sued staying the order of May 25 pending the issuance of a further 
order in the proceeding, and giving respondent additional time, 
to July 7, 1967, within which to file a petition for reconsideration 
of the order of May 25. A further extension of time, to July 24, 
1967, was subsequently given to respondent, whose petition was 


filed on that date. 


In his petition respondent contends that our order of May 25 
is in error in several respects. Upon reconsideration, it is con- 
cluded that the questions raised by the petition were sufficiently 
considered in the order of May 25 and that our order of that date 
is supported by the evidence and by the law applicable thereto. 
Accordingly, the petition is dismissed without prior service of 
such petition upon complainant and the order of May 25, 1967, 
is reinstated, except that the time for payment shall be within 
30 days from the date of the present order. 


Copies of this order shall be served upon the parties. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 26 A.D. 912 


(No. 11,373) 


In re JOSE F-uIAS Ruiz, d/b/a ELIAS Ruiz & Co. PACA Docket 
No. 2-4. 7. Decided August 28, 1967. 


Failure to pay—Publication of facts—Default 


Respondent’s failures to make full and prompt payment for numerous ship- 
ments of perishable agricultural commodities constitute repeated and 
flagrant violations of the act for which the facts and circumstances 
thereof shall be published. As respondent’s license terminated prior to 
the institution of this proceeding, suspension or revocation thereof is 
not ordered. 


Daphne M. Anderson for complainant. 
Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed July 3, 1967, to which respondent filed exceptions,! are 
adopted as the final decision and order in this proceeding. 


This order shall become effective on the 11th day after the date 
thereof and copies hereof shall be served upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), hereinafter 
called the Act, respondent, an individual formerly licensed under 
the Act and doing business as Elias Ruiz & Co., Dumont, New 
Jersey, is charged with repeated and flagrant violations of the 
Act by reason of his failure to pay for numerous shipments of 
vegetables which he had purchased from various sellers and which 
had been shipped to respondent in interstate commerce. At the 
time of issuance of the complaint, respondent was no longer licens- 
ed under the Act and was believed to be residing in San Juan, 
Puerto Rico. 


1. The matters set forth in respondent’s exceptions are not evidence of record in this 
proceeding and are immaterial to the conclusions herein. 
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On March 27, 1967, a copy of the complaint and of the rules 
of practice, together with a covering service letter, were mailed 
by certified mail to respondent at his address in San Juan, Puerto 
Rico, and respondent was informed in the letter that an answer 
should be filed within 20 days and that, in accordance with the 
rules of practice, failure to answer would constitute an admission 
of the facts alleged and failure to request a hearing would con- 
stitute a waiver of hearing. These documents were returned to 
the sender by the Post Office Department as “Unclaimed”. On 
June 9, 1967, the Hearing Clerk served the papers in question 
upon respondent by transmitting the same by regular mail ad- 
dressed to respondent’s last known place of residence (7 CFR 
47.4). The Hearing Clerk’s certificate of service is filed in the 
record. 


Nothing has been heard from or on behalf of respondent and 
he is therefore in default. The matter was referred to Benj. M. 
Holstein, Hearing Examiner, Office of Hearing Examiners, Unit- 
ed States Department of Agriculture, for the preparation of a 
recommended decision without further investigation or hearing, 
as provided by the rules of practice in default cases (7 CFR 
47.30(c)). 


The findings of fact herein are identical with the substantive 
allegations of the complaint, which have been admitted by re- 
spondent by reason of his default (7 CFR 47.30(b)). 


FINDINGS OF FACT 


1. Respondent, Jose Elias Ruiz, is an individual who, at the 
time of the transactions involved herein, did business as Elias 
Ruiz & Co. at Dumont, New Jersey. Subsequent thereto, respondent 
moved to Puerto Rico, and his last known mailing address was 
P. O. Box 10733, Caparra Heights Station, San Juan, Puerto 
Rico 00920. 


2. Pursuant to the licensing provisions of the Act, license No. 
183507 was issued to respondent on October 15, 1959. This license 
was renewed annually but terminated cn October 15, 1966, when 
respondent failed to renew the license. 


3. During the period July 1965, through May 1966, respondent 
purchased 109 lots of vegetables from eight shippers in inter- 
state commerce at agreed purchase prices. The sellers shipped the 
vegetables from the States indicated below to respondent at Eliza- 
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beth, New Jersey, where he accepted each shipment without com- 
plaint upon arrival, in contemplation of shipment to San Juan, 
Puerto Rico, but failed to make full payment promptly of the 
agreed purchase prices due the sellers. The shippers and the 
States of origin, the dates of acceptance, the quantities and com- 
modities, the agreed purchase prices, the dates payment were 
due and the total unpaid amounts due the sellers are as follows: 
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4, The total of the unpaid amounts is $129,565.68. The ship- 
ments made by V. Giufre & Sons, Ed Rice Farm Supplies, H. 
Jacobs Potato Co., Ferris G. Talmage, Isadore Rapasadi & Sons, 
and Louis A. Wesnofske were the subject of formal reparation 
complaints filed with the Department by the sellers. The Judicial 
Officer has issued default reparation awards in favor of these 
complainants as set forth below. These awards have not been paid. 





Docket No. 
Seller Date Issued & Amount 

V. Giufre & Sons PACA Docket No. 2-391 

Canastota, New York 2-7-67; $12,470.00 


PACA Docket No. 2-239 
12-2-66; $34,880.80 
PACA Docket No. 2-394 
1-31-67; $6,292.00 


PACA Docket No. 2-341 
12-7-66; $10,088.75 


PACA Docket No. 2-345 
12-15-66; $14,274.77 


Ed Rice Farm Supplies PACA Docket No. 2-346 
Cranbury, New Jersey 12-20-66; $29,023.73 









H. Jacobs Potato Company 
Mattituck, New York 











Isadore Rapasadi & Sons 
Canastota, New York 










Ferris G. Talmage 
East Hampton, L. I., New York 


Louis A. Wesnofske 
Huntington, L. I., New York 

































5. By notice in writing on or about February 20, 1967, respond- 
ent was afforded an opportunity to demonstrate or achieve com- 
pliance with all lawful requirements of the act relating to the mat- 
ters herein alleged, but respondent has failed to do so. 


CONCLUSIONS 


Respondent’s failure to make full and prompt payment in con- 
nection with the numerous transactions described in Findings 3 
and 4 constitutes wilful, repeated and flagrant violations of section 


2(4) of the Act (7 U.S.C. 499b (4) ). In re Colony Fruit & Produce 
Distributors, Inc., 25 A.D. 1062, 1071 (1966) ; In re Ripley Vege- 
table Company, 24 A.D. 360, 365 (1965) ; In re Kelly & Weather- 


ington Inc., 23 A.D. 715, 717 (1964); In re Raymond Clarence 
Alexander, 19 A.D. 1040, 1042 (1960); In re Cloud & Hatton 


Brokerage, 18 A.D. 547, 549 (1959). Since respondent’s license 
under the Act terminated prior to the institution of this proceed- 


ing, the suspension or revocation thereof was not requested by 
complainant and should not be ordered. However, it is concluded 
that the facts and circumstances of the violations should be pub- 


lished, as requested by complainant (7 U.S.C. 499h(a) ). See In re 
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Ripley Vegetable Company, supra; In re Kelly & Weatherington 
Inc., supra. 


ORDER 


The facts and circumstances herein shall be published and copies 
hereof shall be served upon the parties. 


(No. 11,374) 


HEITZMAN PRODUCE Co. v. THOMAS D. PALELLA & Co. and/or G. 
H. COMPANY. PACA Docket No. 2-398. Decided August 29, 
1967. 


Suitable shipping condition—Breach not established—Late inspection— 
Acceptance—Liability 


Where evidence does not establish breach of warranty of suitable shipping 
condition, buyer liable to seller for contract price of potatoes accepted 
by subpurchaser and complaint against subpurchaser dismissed. 


Russell C. Shaud, Jerome, Idaho, for complainant. 
Golbus & Golbus, Chicago, Ill., for respondent Thomas D. Palella & Co. 
Bailey, Franklin & Terlizzi, Tucson, Ariz., for respondent G. H. Company. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondents in the amount of $1,375.00 in connection 


with a shipment of potatoes in interstate commerce. 


Copies of the formal complaint and of the Department’s report 
of investigation were served upon respondents, and each respond- 
ent filed an answer denying liability for the amount claimed. A 
copy of the report of investigation was also served upon complain- 


ant. Since the amount involved does not exceed $1,500, the short- 
ened procedure provided in the rules of practice (7 CFR 47.20) 
is applicable. Pursuant to such procedure, complainant filed an 
opening statement, respondents filed answering statements, and 
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complainant filed a statement in reply. Respondents also submit- 
ted briefs. 


FINDINGS OF FACT 


1, Complainant is a corporation, Heitzman and Nelson, Inc., 
doing business as Heitzman Produce Co., whose address is P. O. 
Box 973, Jerome, Idaho. 


2. The first respondent is an individual Thomas Daniel Palella, 


doing business as Thomas D. Palella & Co., whose address is 7020 
North Sioux Avenue, Chicago, Illinois. At the time of the trans- 
action involved herein, this respondent was licensed under the act. 

8. The second respondent is a partnership composed of Gary 
H. Weaver and Howard E, Payne, doing business as G. H. Com- 
pany, whose address is 821 East 24th Street, Tucson, Arizona. At 
the time of the transaction involved herein, this respondent was 
not licensed but was subject to license under the act. 


4. On or about December 13, 1965, in the course of interstate 


commerce, complainant sold to respondent G. H. Company a car- 
load of potatoes, consisting of 500 100-lb. sacks, U.S. No. 1, Size 


A, 2 in. or 4 oz. minimum, at a price of $2.75 per sack, or a total 
price of $1,375.00, f.o.b., Jerome, Idaho. At the request of re- 
spondent G. H. Company, complainant shipped the potatoes to 


respondent Thomas D. Palella & Co. at Chicago, Illinois. 


5. A Federal-State inspection of the potatoes was made at 
Jerome, Idaho, while they were being loaded in car PFE 8498. 
Such inspection was begun on December 10, 1965, and completed 
on December 13, 1965. The potatoes were certified as grading 


U.S. No. 1, Size A, 2 in. or 4 0z. minimum. 


6. Car PFE 8493 was shipped from Jerome, Idaho, on Decem- 
ber 13, 1965, and arrived at Chicago on December 17, 1965. On 
December 22, 1965, the potatoes were federally inspected at the 
request of respondent Thomas D. Palella & Co., and certified as 
meeting quality requirements but failed to grade U.S. No. 1, Size 
A, 2 in. or 4 oz. minimum, only on account of condition. As to 
condition, the certificate reads: “Generally firm. Average 1% 
damaged by Internal Black Spot. Average 2% damaged by 
Fusarium Tuber Rot, dry type. Soft rot ranges from 1 to 6%, aver- 
age 4%, Slimy Soft Rot, generally early stages, mostly occurs at 
ends.” 











- 
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7. Respondent Thomas D. Palella & Co. sold the potatoes for 
$1,000 and after deducting freight charges in the amount of 
$619.84, the inspection fee of $15.00, demurrage of $5.00, and 


brokerage of $40.00, remitted the net proceeds by check to re- 
spondent G. H. Company in the amount of $310.16 dated February 


23, 1966. Said check was endorsed by G. H. Company for deposit 
only and paid on March 17, 1966. No payment has been made to 
complainant on account of the transaction. 


8, An informal complaint was filed on May 8, 1966, which was 
within 9 months after the cause of action accrued. 











CONCLUSIONS 
Complainant alleges, and the evidence before us establishes, 


that the carload of potatoes in question was sold to respondent G., 


H. Company and shipped, at this respondent’s request, to re- 
spondent Palella at Chicago. The shipment was not rejected after 
arrival at Chicago, but was accepted and sold by respondent Palel- 


la, By such acceptance, respondent G. H. Company became liable 


to complainant for the contract price, subject to its right to claim 
damages for any breach of the contract by complainant. 











Respondent G. H. Company contends the potatoes were of a 
quality and grade inferior to that called for by the contract, 


evidently because they failed to grade U.S. No. 1 upon inspection 


at Chicago. The shipping point inspection certificate is evidence 
that the potatoes met contract specifications at shipping point. 
Under the f.o.b. contract they were not required to grade U.S. 
No. 1 at destination, and the failure to grade was due entirely to 
condition defects. The inspection at Chicago was not made until 
five days after the car arrived, and is not acceptable as proof of 
the condition of the potatoes on arrival. The evidence before us 
does not establish a breach of the warranty of suitable shipping 
condition. As to the suggestion of respondent G. H. Company 
that there may have been a substitution of potatoes between 
Jerome, Idaho, and Chicago, Illinois, there is no evidence that 
any such substitution was made. We conclude that no breach of 
the contract on the part of complainant has been proved. 

















The contract price of the potatoes was $1,375, no part of which 
has been paid. The failure of respondent G. H. Company to pay 
complainant this amount is in violation of section 2 of the act. 
Reparation in the amount of $1,375, with interest, should be 
awarded to complainant against respondent G. H. Company. 
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No cause of action against respondent Thomas D. Palella & 
Co. has been proved and the complaint as to this respondent should 
be dismissed. 





ORDER 


Within 30 days from the date of this order, respondent G. H. 
Company shall pay to complainant, as reparation, $1,375.00, with 
interest thereon at the rate of 6 percent per annum from January 
1, 1966, until paid. 


The complaint as to respondent Thomas D. Palella & Co. is 
dismissed. 


Copies hereof shall be served upon the parties. 


(No. 11,375) 


LAKESHORE FRUIT COMPANY TORONTO LIMITED v. CULVER FARMS. 
PACA Docket No. 2-226. Decided August 30, 1967. 


Merchantability—Chilling in transit—Damages not established— 
Dismissal 


In f.o.b. sale where produce met specifications at shipping point, respondent- 
seller not liable for injury which may have been caused by chilling in 
transit and complaint dismissed. 






Goodman and Carr, Toronto, Canada, and 
Dickenskn and Sattinger, El Centro, Cal., for complainant. 
Lewis A. Ploud, El) Centro, Cal., for respondent. 

Wilbur W. Jennings, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed against respondent seeking repara- 
tion of $3,307.78, which is alleged to be the loss sustained in con- 
nection with a carload of tomatoes purchased from respondent in 
June 1965. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant. A copy of the formal complaint 
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and a copy of the report of investigation were served on respond- 
ent and respondent filed an answer to the complaint denying 
liability. 


An oral hearing was held in El Centro, California, on Novem- 
ber 16, 1966. Both parties were represented by counsel. Com- 
plainant called L. Byron Culver, Jr., one of respondent’s partners 
as its witness. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Lakeshore Fruit Company Toronto Limited, is 
a corporation whose address is Ontario Food Terminal, Toronto, 
Ontario, Canada. 


2. Respondent is a partnership composed of L. Byron Culver, 
Jr. and Edward Irwin McGrew, doing business as Culver Farms, 
whose address is Route 2, Box 56, Holtville, California. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


38. On or about June 29, 1965, in the course of foreign com- 
merce, respondent sold to complainant 1,008 wirebound crates of 
green tomatoes, grade U.S. No. 1, 6x7 size at $4 per crate, f.o.b. 
California shipping point, or a total of $4,032, for shipment to 
complainant in Toronto, Canada. Mr. Alfred Miron of the Mark 
T. Adamson Company, a brokerage firm doing business at To- 
ronto, Canada, negotiated the contract between the parties. A 
confirmation of sale dated June 30, 1965, was prepared by Mr. 
Miron and sent to the parties. It is specifically stated the tomatoes 
were to be shipped by “MECHANICAL CAR 50 degrees Protective 
service rule 710.” 


4, Tomotoes covered by the contract were placed by respondent 
aboard mechanically refrigerated railroad car PFE 450969 at 
Holtville, California, on June 29, 1965. The Federal-State In- 
spection Service made a shipping point inspection of the load 
beginning at 9:00 a.m. and ending at 4:15 p.m. on that date. The 
certificate of inspection issued states the tomatoes were U.S. No. 
1, with no decay and were “Mature green. Meets size as marked. 
Defects average within grade tolerance. Meets Canadian import 
requirements.” 


5. The tomatoes in car PFE 450969 were shipped on June 29 
and arrived in Toronto, Canada, on July 6, 1965. On the day of 
arrival complainant unloaded the tomatoes and placed them in its 
ripening room. No complaint was made at that time concerning 
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the condition of the tomatoes. On July 9, complainant paid re- 
spondent the agreed price of $4,032. 


6. On July 12, 1965, Alfred Miron informed L. Byron Culver, 
Jr., by long distance telephone that the tomatoes had been in- 
spected by the Canadian Department of Agriculture and there 
was considerable rot or breakdown. Mr. Miron provided respond- 
ent with a copy of a certificate of the Canadian Department of 
Agriculture covering an inspection made at complainant’s ware- 
house on July 12, 1965, of 1,008 lugs of tomatoes which according 
to complainant had been unloaded from car PFE 450969. The 
certificate states that the product temperature in the top lugs 
inspected was 66°; the tomatoes were 46% green, 38% turning 
and 16% ripe; and “Stock shows range 8% to 60% average 30% 
decay in addition stock shows range Nil to 40% average 7% 
waxy blisters.” 





7. Subsequent telephone conversations were had between Al- 
fred Miron and L. Byron Culver, Jr. during which Miron stated 
the tomatoes had been inspected a second time by the Canadian 
Department of Agriculture. He provided respondent with a copy 
of another certificate of the Canadian Department of Agriculture 
covering an inspection made of 350 crates of tomatoes at com- 
plainant’s warehouse on July 16, 1965. The certificate further 
shows: 


“Repacks—Stock shows range 16%-36%, average 27% waxy 
blisters. Stock shows ranges 32%-68%, average 52% decay. 
Many specimens show somewhat flattened sides on shoulder 
resembling puffiness.” 


















8. An informal complaint was filed on November 5, 1965, which 
was within 9 months after the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


Complainant in its brief contends that respondent breached the 
implied warranty of merchantability set forth in section 2-314 of 
the Uniform Commercial Code because the tomatoes shipped by 
respondent contained a latent and inherent defect which caused 
them to deteriorate after being placed in complainant’s ripening 
room. Complainant alleged in its complaint that it sustained 
damages of $3,307.78, the difference between $5,913.42, the total 
delivered cost of the tomatoes, and $2,605.64, the net proceeds 
realized by complainant on resale. Respondent contends that the 
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deterioration disclosed by the official inspections at Toronto re- 
sulted from chilling injury in transit or improper handling by 
complainant after unloading. 


Complainant accepted the tomatoes on arrival. Hence, it had 
the burden of proving by a preponderance of the evidence the 
claimed breach and resulting damages. 


Culver testified that during the contract negotiations he recom- 
mended shipment of the tomatoes at 55° but he was instructed to 
ship them at 50° because complainant was afraid the tomatoes 
would arrive overripe. The witness further testified that since 
the temperature in transit will fluctuate several degrees a setting 
of 50° will sometimes result in chilling injury and, therefore, it is 
his practice as well as that of other shippers to order 55°. Culver 
also testified that the only complaint received by respondent, other 
than that of complainant, involved two carloads of tomatoes from 
another field which were ordered shipped by the Canadian buyer 
at 48°. 


The railroad freight bill received in evidence on behalf of com- 
plainant contains the following notation: 


“MECH PROT SERVICE NON FRZN COMM RULE 710 
NON PRECOOLED LOAD OPTIMUM TEMP INSIDE CAR 
50 DEGREES.” 


Also received in evidence on behalf of complainant was a United 
States Department of Agriculture publication, Farmers Bulletin 
No. 2045, “Commercial Production of Tomatoes,” which states at 
page 46, “The most desirable temperature range during transit is 
50° to 65°.” Complainant urges that since the tomatoes involved 
here were shipped within the desired range they could not have 
been chilled in transit and, therefore, the tomatoes at the time of 
shipment must have had one of the diseases described in another 
Department publication, Agriculture Handbook No. 28, “Market 
Diseases of Tomatoes, Peppers and Eggplants.” 


The handbook referred to discusses the symptoms and causes of 
more than 40 tomato diseases and injuries none of which has been 
specifically referred to by complainant. At page 14 under the 
heading “Chilling injury,” it is stated: 


“Although tomatoes can withstand low temperatures for 3 to 
5 days without being injured, it is not advisable for the fruit 
temperature to be lower than 50° F. during transit.” 
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It is also pointed out that tomatoes which have been chilled are 
weakened and are more subject to decay by various fungi, prin- 
cipally Alternaria rot, and that chilling injury does not usually 
become apparent until the tomatoes have been in the ripening 
room for 2 or 3 days. 


The tomatoes here were U.S. No. 1 grade when shipped and 
appeared to be in good condition at the time of arrival in Toronto 
on July 6. There is no evidence as to the temperature of the 
tomatoes enroute or on arrival. The Canadian inspection certifi- 
cates do not identify the kind of decay found and complainant 
submitted no evidence on this point. Under the circumstances, it 
is possible that the deterioration developing after arrival resulted 
from chilling in transit. Furthermore, complainant submitted no 
evidence to show that the tomatoes were properly handled in the 
ripening room. If the deterioration resulted from chilling injury 
in transit or some other factor after shipment, the loss would 
fall upon complainant under the f.o.b. sale. It is concluded that 
complainant has failed to sustain the burden of proving the 
claimed breach. 





But even if the breach had been established, the evidence is in- 
sufficient as to the damages claimed. The general measure of 
damages for breach of warranty is the difference at the time 
and place of acceptance between the value of the produce accepted 
and the value it would have had if it had been as warranted. 
No evidence was received on behalf of complainant as to the value 
of the tomatoes received. 


For the foregoing reasons, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 










Copies of this order shall be served upon the parties. 


(No. 11,376) 


BLUE GOOSE GROWERS, INC. v. V. F. LANASA, INC. PACA Docket 
No. 2-283. Decided August 30, 1967. 


Delivered sale—Grade defects—Extent of novation—F.o.b. sale—Delay 
in transit—Suitable shipping condition—Rejection without reasonable 
cause 
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In delivered sale where seller made allowance for grade defects in grape- 
fruit in car also containing oranges, allowance not applicable to oranges 
and respondent liable for contract price thereof. In f.o.b. sale where car 
of grapes delayed in transit, suitable shipping condition warranty not 
applicable, respondent’s rejection was without reasonable cause and 
respondent liable for deficit of expenses over receipts on resale. 

Davis & Davis, Beverly Hills, Cal., for complainant. 

Blue, Gordon, Saunders & Neblett, Richmond, Va., for respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $2,357.91 in connection 


with shipments of grapefruit, oranges, and grapes in interstate 
commerce. 


A copy of the Department’s report of investigation was served 
upon counsel for complainant. A copy of the formal complaint and 
a copy of the report of investigation were served upon respondent. 
Respondent filed an answer to the complaint, denying liability 
and requesting an oral hearing. 


An oral hearing was held at Richmond, Virginia, on March 
28, 1967. Complainant was not represented and did not appear 
at the hearing. However, the deposition of complainant’s General 
Sales Manager was received in evidence on behalf of complainant. 
Respondent was represented by counsel at the hearing, and two 


witnesses appeared and testified for respondent. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Blue Goose Growers, Inc., is a corporation 
whose address is 332 East Commonwealth Avenue, Fullerton, 
California. 


2. Respondent, V. F. Lanasa, Inc., is a corporation whose ad- 
dress is 1817 East Franklin Street, Richmond, Virginia. At the 
time of the transactions involved herein, respondent was licensed 
under the Act. 

8. On or about June 2, 1965, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 600 
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cartons Fancy White grapefruit, sizes 32 and 36, at $2.80 per 


carton, and 450 cartons Fancy Valencia oranges, 250 size 113 at 
$3.40 per carton, 100 size 88 at $3.55 per carton, and 100 size 
138 at $3.40 per carton, for a total contract price of $3,225.00, 
delivered Richmond, Virginia. 


4, Complainant shipped on June 2, 1965, from loading point 


at Somerton, Arizona, to respondent at Richmond, Virginia, 600 
eartons of grapefruit and 450 cartons of oranges in car PFE 
6875. A Federal inspection was made of the fruit at 3:15 a.m. on 


June 11, 1965, the date of arrival. The pertinent part of that in- 
spection report is as follows: 


“Quality: Grapefruit lot: Clean, generally well formed, fair- 
ly well to well colored, fairly smooth to smooth texture, and 


fairly thin to slightly thick skinned. Grade defects range 


from 14 to 25%, average 18%, mainly scars and misshapen. 


Orange lot: Clean, well formed, fairly well to well colored, 
fairly smooth to smooth texture. Grade defects range from 
7 to 16% average 12% mainly scars. 


“Condition: Hach lot: Generally firm. Grapefruit lot: Most 


samples from 3 to 11%, some none, average 5% damage by 
skin breakdown. Most samples 3 to 8%, some none, average 
83% Blue Mold Rot mostly in advanced stages. Orange lot: 


Most samples 1 to 12%, many none, average 5% damage by 
skin breakdown. Average 1% decay, Blue Mold Rot mostly 
in advanced stages. 


“Grade: Each lot: Fails to grade U.S. No. 1 account of grade 
defects,” 


5. Respondent reported the condition of the grapefruit and 
oranges to complainant and respondent’s intention to reject the 
fruit. However, at complainant’s request, respondent accepted 


the shipment after an allowance by complainant of $240.00 on 


the grapefruit. Respondent disposed of the grapefruit and oranges 
and remitted to complainant by check $1,833.00. 

6. On or about October 12, 1965, in the course of interstate 
commerce and by oral contract, complainant sold to respondent a 
carload of U.S. No. 1 Tokay grapes, at $1.50 per lug, f.o.b. ship- 
ping point, for a total contract price of $2,100.00. 


7. Both contracts for the citrus fruit and for the grapes were 


negotiated by A. G, Shore Company, Inc., a broker located at 
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Winston Salem, North Carolina, and the broker issued a Brokers 
Standard Memorandum of Sale in each transaction. 


8. Complainant shipped on October 12, 1965, from loading point 
at Lodi, California, to respondent at Richmond, Virginia, 1,400 


lugs of Tokay Table grapes in car SFRD 2106. A Federal-State 


inspection at shipping point on October 11, 1965, showed the 
grapes graded U.S. No. 1 Table, and contained less than 14 of 
1% decay. 

9. A Federal inspection was made of the grapes at 1:40 p.m. 


on October 25, 1965, the date of arrival at Richmond, Virginia. 
The pertinent part of that inspection report is as follows: 
“Condition of load and containers: Divided, crosswise load, 
5 rows, 8 layers. Centerbrace intact. All layers single stripped 
along side of lugs and nailed to vertical strips between rows. 


Top layer of load disarranged in 6 stacks next to end wall A 
end of car, few lugs off strips and resting on lids of lugs 
underneath; strips broken. 


se # 


“Condition: Berries generally firm and fairly attached, few 
shattered readily. From 1 to 12% average 4% shattered 
berries. Stems yellowish green to turning brown. 1% split 


or crushed berries. In top layer lugs of 6 stacks nearest A 


end of car and 1 stack next to B end from 14, to entire con- 


tents of lugs berries wet and sticky from juice of decayed or 
shattered berries; remainder of load most lugs from 5 to 
10%, some lugs none, average 5% berries wet and sticky 


from decayed or shattered berries, From less than 14 to 1% 

to 2% average 1% decay; Blue Mold and Gray Mold Rot early 

to advanced stages.” 

10. Respondent reported the condition of the grapes as shown 
by the Federal inspection to complainant, and rejected the ship- 


ment. Complainant diverted the car to Gilfenbain Bros. Co. at 


Boston, Massachusetts, where they were disposed of for the ac- 
count of complainant. Complainant sustained a deficit on the ship- 
ment, in excess of gross proceeds, in the amount of $50.91. 


11. An informal complaint was filed on November 16, 1965, 
which was within 9 months after the accrual of the causes of 
action herein. 
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CONCLUSIONS 


The evidence in this case shows that when the results of the 
Federal inspection made upon arrival of the grapefruit and 
oranges at Richmond, Virginia, were communicated to complain- 


ant, the parties reached a new agreement. Respondent was pre- 


pared to reject the shipment, but complainant offered an allowance 
of $240.00, or 40¢ per carton, on the grapefruit, and respondent 
accepted the shipment and disposed of the citrus fruit. In re- 
mitting to complainant, respondent not only deducted the $240.00 


agreed upon for the grapefruit but also deducted $207.00 for the 


oranges, and it is this deduction that complainant seeks to re- 
cover in connection with the transaction of June 2, 1965. Re- 
spondent’s Anthony Lanasa concedes in his oral testimony at the 


hearing that complainant granted an allowance of $240.00 on 


the grapefruit, but made no allowance on the oranges. Since re- 


spondent accepted the shipment on the basis of the new agree- 
ment, that is, an allowance of $240.00 on the grapefruit, respond- 
ent is liable for the balance of the contract price. Having failed 


to make a new agreement with respect to the oranges, respondent 


must now pay the full purchase price after accepting them. Re- 


spondent’s failure to pay the full purchase price of the oranges 
is in violation of Section 2 of the Act. 


The second contract of October 12, 1965, provided for a carload 
shipment of 1,400 lugs U.S. No. 1 Tokay grapes, on an f.0.b. ship- 


ping point basis. The grapes were inspected at shipping point, 
Lodi, California, on October 11, 1965, the day before they were 
shipped, and were certified as U.S. No. 1 Table grapes, having 


less than 1 of 1% decay. It is respondent’s position, and Lanasa’s 


testimony at the hearing was to the effect, that notwithstanding 
the f.o.b. nature or terms of the contract, complainant knew and 
understood that the grapes must grade U.S. No. 1 upon arrival, 
since respondent’s trade was almost exclusively with chain stores 


and Government agencies or installations. Since this is an affirma- 


tive defense, the burden of proof is upon respondent to establish 
by a preponderance of the evidence that the grapes were required 
to grade U.S. No. 1 upon arrival at destination. In our opinion, 


respondent’s evidence is insufficient to sustain that burden, 





The grapes were inspected at Richmond, Virginia, on October 
25, 1965, the date of arrival, and were certified to contain from 
less than 14 of 1% to 2%, average 1% decay, Blue Mold and Gray 


Mold Rot, early to advanced stages. Respondent notified com- 






BLUE GOOSE v. LANASA 933 
Cite as 26 A.D. 928 


plainant of the condition of the grapes upon arrival, and rejected 


the shipment. Complainant thereupon diverted the car to Gilben- 
bain Bros. Co. at Boston, Massachusetts, to be sold for complain- 
ant’s account, and informed respondent that it would be held liable 


for any loss sustained. 


We need not determine, however, whether the grapes met the 
suitable shipping condition warranty upon arrival, since such 
warranty is inapplicable here. The evidence indicates the ship- 


ment was delayed several days in transit, having been shipped 


from California on October 12 and having arrived at Richmond, 


Virginia, on October 25, 1965, and that a portion of the load was 
in bad order. In an f.o.b. transaction, the buyer assumes all risk 
of damage and delay in transit not caused by the shipper. Since 


the grapes met contract specifications at the time of shipment 


and since complainant cannot be charged with the delay and bad 


order in transit on the basis of any evidence of record, respond- 
ent’s rejection of the shipment was without reasonable cause 
and was in violation of Section 2 of the Act. Rosemary Packing 


Company v. Forschmitd Celery Company and Connor Brokerage 
Company, 16 A.D. 1077. We conclude that respondent is liable to 


complainant for any loss sustained by reason of respondent’s 
wrongful rejection of the grapes. 


An accounting rendered by Gilfenbain Bros, Co. showed gross 
receipts received from the sale of the grapes of $1,430.66. Ex- 


penses of sale, including freight charges, amounted to $1,481.57, 
or a deficit of $50.91 on the shipment. Respondent is liable, there- 


fore, to complainant for the contract price of $2,100.00, plus the 


deficit of $50.91, or a total of $2,150.91 for the carload of grapes. 


Respondent is also liable for $207.00 deducted from the price of 
the oranges contained in the shipment of citrus fruit, making a 
total indebtedness to complainant of $2,357.91. Complainant should 


be awarded reparation in the latter amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,357.91, with interest there- 


on at the rate of 6 percent per annum from December 1, 1965, 
until paid. 


Copies of this order shall be served upon the parties. 
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DISMISSAL—WITHDRAWAL OF APPLICATION FOR LICENSE 
(No. 11,377) 


In re ANTHONY MOBARAK, a/k/a TONY MOBARAK, d/b/a A. Mo- 
BARAK AND Co. PACA Docket No. 2-563. Dismissed August 
28, 1967. 





REPARATION AWARDED—ADMISSION OF LIABILITY | 


(No. 11,378) 


Six L’s PACKING COMPANY, INC. v. JOSEPH RINGEL. PACA 
Docket No. 2-580. Reparation of $2,955.98 with 6 percent 
interest from April 1, 1967, awarded complainant against 
respondent in order issued August 18, 1967. 


(No. 11,379) 
ISLAND POTATO Co., INC. v. R & R PRODUCE COMPANY. PACA | 
Docket No. 2-503. Reparation of $1,940.73 with 6 percent 


interest from October 1, 1966, awarded complainant against 
respondent in order issued August 29, 1967. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 11,380) 










ROSKO PRODUCE Co., INC. v. PAN REDDI POTATO SERVICE, INC. 
PACA Docket No. 2-505. Reparation of $3,021.75 with 6 per- 
cent interest from November 1, 1966, awarded complainant 

against respondent in order issued August 2, 1967. 


(No. 11,381) 





BROWN & HILL TOMATO SHIPPERS, INC. v. MIDWEST-GULF SALES, 
Inc. PACA Docket No. 2-592. Reparation of $2,951 with 6 
percent interest from September 1, 1966, awarded complain- 
ant against respondent in order issued August 28, 1967. 
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(No. 11,382) 


DE VITA FRUIT Co. v. MIDWEST POTATO DISTRIBUTORS, INC. PACA 
Docket No. 2-591. Reparation of $355.75 with 6 percent in- 
terest from February 1, 1967, awarded complainant against 
respondent in order issued August 28, 1967. 


(No. 11,383) 


MENDELSON-ZELLER Co. INC. v. SMILING JIM POTATO COMPANY. 
PACA Docket No. 2-533. Reparation of $15,110.20 with 6 
percent interest from August 1, 1966, awarded complainant 


against respondent in order issued August 28, 1967. 
(No. 11,384) 


THE “MURPH” CUTTONE Co. v. IRV. SOLOMON & SON. PACA 
Docket No. 2-590. Reparation of $135.50 with 6 percent in- 
terest from August 1, 1966, awarded complainant against 
respondent in order issued August 28, 1967. 


(No. 11,385) 


NATURES PRODUCTS, INC., d/b/a SUMMIT SALES Co. v. VERO FRUIT 
COMPANY, INC. PACA Docket No. 2-597. Reparation of 
$2,010.50 with 6 percent interest from November 1, 1966, 
awarded complainant against respondent in order issued 
August 28, 1967. 


(No. 11,386) 


NEWHALL FARMS v. CENTRAL PRODUCE Co. INC., a/t/a D & M 
PRODUCE Co. PACA Docket No. 2-593. Reparation of 
$1,027.84 with 6 percent interest from February 1, 1966, 
awarded complainant against respondent in order issued 
August 28, 1967. 


(No. 11,387) 


BLUE RIBBON-BIG Y GROWERS v. JOHN C. WASHINGTON PRODUCE 
Co. PACA Docket No. 2-595. Reparation of $4,395 with 6 
percent interest from April 1, 1967, awarded complainant 
against respondent in order issued August 29, 1967. 
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(No. 11,388) 


CULIACAN PRODUCE Co. INC. v. FAB PRODUCE COMPANY. PACA 
Docket No. 2-599. Reparation of $1,454 with 6 percent in- 
terest from April 1, 1967, awarded complainant against re- 
spondent in order issued August 29, 1967. 


(No. 11,389) 


JACK FROST FRUIT Co. v. JOHN C. WASHINGTON PRODUCE Co. 
PACA Docket No. 2-601. Reparation of $1,500 with 6 per- 
cent interest from April 1, 1967, awarded complainant 
against respondent in order issued August 29, 1967. 


(No. 11,390) 


KNOTT BROTHERS v. HUMBOLDT Foops, INc. PACA Docket No. 
2-588. Reparation of $4,134 with 6 percent interest from 
December 1, 1966, awarded complainant against respondent 
in order issued August 29, 1967. 


(No. 11,391) 


NEWHALL FARMS v. CENTRAL PRODUCE Co. INC., a/t/a D & M 
PrRoDUCE Co. PACA Docket No. 2-594. Reparation of 
$1,127.23 with 6 percent interest from March 1, 1966, 
awarded complainant against respondent in order issued 
August 29, 1967. 


(No. 11,392) 


S. OTIS SULLIVAN & Co. v. HARVEST SUPPLY COMPANY, INC. 
PACA Docket No. 2-603. Reparation of $2,688.70 with 6 per- 
cent interest from August 29, 1967, awarded complainant 
against respondent in order issued August 29, 1967. 


(No. 11,393) 


WINTER GARDEN F oops, INC. v. WHOLESALER’S INC. PACA Docket 
No. 2-598. Reparation of $3,481.50 with 6 percent interest 
from January 1, 1967, awarded complainant against respond- 
ent in order issued August 29, 1967. 





MISCELLANEOUS 
Cite as 26 A.D. 937 


(No. 11,394) 


AQUAMAR BROKERAGE CoO. v. AMERICAN SYRUP & PRESERVING CO. 
PACA Docket No. 2-602. Reparation of $1,223.50 with 6 per- 
cent interest from January 1, 1967, awarded complainant 
against respondent in order issued August 30, 1967. 
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